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PART I -STATUTES. 
CHAPTER L 

THE PRESIDENCY SMALL CAUSE COURTS 

ACT, 1882. 

ACT XV OF 1882. 
Passed bt thb Govirnor-Obneral op India in Council. 

BeCBITBD the assent of thb GtoYEBNOB-GENBRAL ON THB 17tH 

March, 1882. 

An Act to consolidate and amend the law relating to the 
Courts of Small Caaises established in the Presidency 
Towns. 

Whbbbas it is expedient to consolidate and amend the law Pwambie. 
relating to the Courts of Small Causes established in the 
towns of Calcutta, Madras and Bombay; It is hereby 
enacted as follows : — 

CHAPTER I. 

Peeliminaey. 

1. This Act may be called " The Presidency Small short title. 
Cause Courts Act^ 1882 ;" and it shall come into force on Commenoe. 
the first day of July 1882. ™''*' 

But nothing herein contained shall affect the provisions 44^46 yict., 
of the Army Act, [1881]* Section 151, or the rights or 
liabilities of any person under any decree passed before 
that day. 

The Army Act. (a) — The short title of this Act was amended by the 
Army (Annual) Act, 1890, by the omission of the figures, " 1881." 68 Vict., o. 4. 
section 151 of this Act has been repealed, as from the 31st December 

* Bepealed by the Repealing and Amending Act, 1891, Sohedole I, Part 1. Xllof 1891. 

(a) See p. 129, and note to r. 220, p. 202. 
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2 PBBLIMINAEY. [SBCT, 2 & 8. 

68 Vict., 0. 7. 1895, by section 5 of the Army (Annual) Act, 1895. The Act is re- 
enacted yearly with the amendments made therein by the subsequent 
Annual Acts, (a) 

Proceedings pending on the Ist of July 1882. — Proceedings com- 
menced before this day are not a£Eected.(&) A suit in which a decree 
has been passed is not a pending proceeding, and applications made 
after this day for the execution of a decree passed prior thereto will be 
governed by this Act.(c) 

Eepeai of en- 2- 0^^ and from the said day the enactments specified 
ao men . .^ ^^^ ^^^^ schcdulc hereto annexed shall be repealed to 
the extent mentioned therein. 

But all Courts constituted, appointments made and 
securities given under any of the said enactments shall, so 
far as may be, be deemed to have been respectively consti- 
tuted, made and given under this Act. 
Eeferenoeain AH references to any enactment hereby repealed made 
in Acts passed prior to the said day shall be read, so far 
as may be practicable, as if made to this Act or the cor- 
responding provisions hereof. 

Enactments. — Part A of the First Schedule specifies portions of the 
Charters of the Supreme Courts, which, as well as their modem equiva- 
lents, the Letters Patent of the several High Courts, are therefore 
included within the term " enactment." (<^) 



previous Aotl. 



Amendment 3- I^ Act No. XXIII of 1850 {foT secuHng the Land' 

^ ^^^' revenue of Calcutta^ Section 3, for the word and figures 
" Act VII, 1847," tlie words and figures " The Presidency 
Small Cause Courts Act, 1882, Chapter VIII," shall be 
substituted; the words "as provided by the said Act*' 
shall be repealed ; and for each of the expressions " a Com- 
missioner of the Court for recovery of small debts referred 
to in the said Act," and " the said Commissioners" the 

(o) WaUis V, Bailey, 1891, 18 Cal., 372. 
I of 1868. (b) The General Clauses Act, 1868, s. 6 ; Ismail Ariff v. Leslie, 1896, 24 Cal., 

309. 

(c) Gnrapadapa Basapa «. Virbhadrapa Irsangapa, 1888, 7 Bom., 459; Jugmohnn 
Hahto V. Lnchmeahor Singh, 1884, 10 Cal., 748. 

(d) See note to s. 87, infra, p. 70. 
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SECT. 4.] PEBLIMINAEf . 3 

words " the Judges of the Court of Small Causes at Cal- 
cutta," shall be substituted. 

In the Code of Civil Procedure, Section 8, after the 
word and figures "Chapter XXXIX," the words and 
figures "and by the Presidency Small Cause Courts Act, 
1882," shall be inserted. 

Act No. XXni of 1850.— The effect of this amendment is that the . 
Collector is enabled to levy the sum at which land within Calcutta may 
be assessed, by distress and sale " in the manner appointed for regu- 
lating distress for small rents in Calcutta by the Presidency Small 
Cause Courts Act, 1882, Chapter VIII," and for that purpose to exercise 
" all the powers of the Judges of the Court of Small Causes at Calcutta." 

Code of Civil Procedure, s. 8. (a) — Section 23 and the Second Sche- xiv of 1882. 
dule of this Act, which prescribed the portions of the Code applicable to 
the Small Cause Courts, are repealed by the Presidency Small Cause 
Courts Act, 1895, section 12; other sections of this Act which refer to, or 
incorporate in the Act, particular sections of the Code, are not expressly I of 1895. 
repealed. (6) Under section 9 the High Court has power to make rules re- 
pealing these sections, so far as they relate to practice or procedure only. 

4. In this Act, " the Small Cause Court " means the "SmaiiOaase 
Court of Small Causes constituted under this Act in the ©d.^ 
town of Calcutta, Madras or Bombay, as the case may be ; 
and the expression " Registrar '^ includes a Deputy Registrar.* 

The expression " the Court " is frequently used in, but is not defined 
by, this Act. It is employed in connection with, and apparently as 
equivalent to, the expression " The Small Cause Court," and in such 
cases will no doubt be held to have the meaning given by this section, (c) 
When it is used alone, it would appear in some sections to have the 
same meaning, ((2) but in other sections to mean the Court trying a 
particular case.(d) In section 87 it seems to have been always con- 
strued to mean the Court sitting in hanc.(f) 

• The words in italics were added by section 2 of the Presidency Small Cause III of 1899. 
Courts Act, 1899. 

(a) Fortius section, as amended by this Act and Act YII of 1888, s. 4, see p. 119. 

(b) See, for example, ss. 24, 25, 26, 81, 83, 42 and 48. 
(e) See ss. 10, 18, 18A, 20. 

(cQ See ss. 8A, 18. 
(e) See ss. 19A, 24, 25, 26. 

Cf ) See Sadasook Gambir Chnnd v. Kannayya, 1895, 19 Mad., 96, at p. 98 ; but see 
Sales of the Madras Small Oaose Ooort, 1882, itifra, p. 279. 
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In enactments establishing a Court and defining its jurisdiction the 
Legislature usuflllj provides for the exercise of the powers given to the 
Court hj the several Judges constituting it, either expressly, or by 
giving the power of delegation to the rule-making authority ; the latter 
86 A 87 Vict., course is adopted in this Act. (a) Thus, section 29 of the Judicature 
®' ^' Act, 1873, enables a Judge in Chambers to exercise in certain cases the 

powers of the Court ;(6) but when that section does not apply, a power 
given to the Court cannot be exercised by a Judge in Chambers, and 
" Court " means the Court sitting in banc ;(c) the powers of which are, 
under section 40 and the rules of Court, exercised by a Divisional 
Court. Similarly, in the absence of a rule delegating the powers of the 
Small Cause Court to the several Judges thereof, it would seem that 
" the Court " means '* the Court of Small Causes constituted under 
this Act," that is, the Court in banc, and does not include a Judge of 
that Court. It may be noted that the Act in certain cases expressly 
confers powers upon a Judge of the Court, (d) 

When the several Judges have been given power to exercise the 
functions of the Court, any Judge represents the Court ;{e) thus there 
can be no appeal from his order to the Court, since his order is that 
of the Court, and there can be no appeal from the Court to itself. (/) 
If further powers are at any time given to the Court, they may be 
exercised according to the practice of the Court, and, if that practice 
authorises it, by a single Judge, (gr) 

Rule 1 of the Madras Rules defines " Court " to mean " the Pre- 
sidency Small Cause Court of Madras ; " the designation given to 
the Court by section 6 of the Act is "the Court of Small Causes 
of Madras." Rule 4 of the same rules, (/*) and rule 2 of the Calcutta 
Rules of I883,(t) enable the several Judges to exercise the powers of 
the Court ; there appears to be no such rule in Bombay. 

(a) See s. 9 and Chap. YII. Compare the Jadioatore Aot, 1878, (36 & 87 Yiot., 
0. 66), 88. 89 and 4fO ; the County Courts Act, 1888, (51 & 52 Vict., c. 48), 8. 186 ; the 
High Courts Act, 1861, (24 & 25 Vict., o. 104), 8. 13 ; and Act IX of 1850, 8. 28. 

(6) Clover v. Adams, 1881, 6 Q. B. D., 622. 

(c) Baker v. Cakes, 1877, 2 Q. B. D., 171, 175 j Cooke v. Newcastle and Gateshead 
Waterworks Co., 1882, 10 Q. B. D., 882, and see Queen v. Urju Singh, 1870, 2 N.-W. 
P. H. 0. B., 117. 

(<I) Chapter VIII, ss. 53, 64, 60, 61, 62. 

(e) Dallow v, Garrold, 1884, 14 Q. B. D., 543. 

(/) Ex parte Steyenson, 1892, 1 Q. B., 894. 

(g) Smeeton v. Collier, 1847, 1 Ex. Bep., 457. 

(h) Infra, p. 189. 

(0 MaoEwan, p. 809. 
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CHAPTER II. 

Constitution and Officers of the Court. 

5. There shall be in each of the towns of Calcutta, Ooxr^ot 

' Small OauBes 

Madras and Bombay a Court, to be called the Court of estabUahed. 

Small Causes of Calcutta, Madras or Bombay, as the case 

may be. 

The Small Cause Court is not bound to make a record of its 
proceedings, and is therefore not a Court of Record ;(a) and has no power 
to fine or imprison, (6) except as expressly provided by this Act. By 
the previous Act the Court was expressly declared to be a Court of 
Record, (c) 

6. The Small Cause Court shall be deemed to be aConrttobe 

deemed iin- 

Court subject to the superintendence of the High Court of der supenn- 
Judicature at Fort William, Madras op Bombay, as the of High* 

Tfc Court. 

case may be, within the meaning of the Letters Patent, 
respectively dated the 28th day of December 1865, for 
such High Courts and within the meaning of the Code 
of Civil Procedure, and to h^ a Court subordinate to the 
High Court within the meaning of Section 6 of the Legal 
Practitioners Act, 1879 ;* and the High Court shall have, xvin of 
in respect of the Small Cause Court, the same powers as it 
has under the twenty-fourth and twenty-fifth of Victoria, 
Chapter 104, Section 15, in respect of Courts subject to 
its appellate jurisdiction. 

The Presidency Small Cause Courts constitute an exception to the 
general system of Subordinate Civil Courts established by the Civil 
Courts Acts of the •several Presidencies, and governed by the Code of 
Civil Procedure. Those Acts deal with the constitution and the local 
limits of the jurisdiction of, and the matters cognisable by, the several 

* Added by the Presidency Small Cause Courts Act, 1805, s. 2, I of 1895. 

(a) Gboenyelt v, Borwell, 1699, 1 Ld. Baymond, 454, p. 468 ; and see Owens 
«. Breese, 1851, 6 Ex., 413, 916. 

(b) Groenvelt v. Harwell, su2>ra, p. 467. And see Duchess of Kingston's case, 
2 Smith's L. C, 10th ed., p. 728. 

(c) Act IX of 1850, s. 6. Compare the Oounty Courts Act, 1888, s. 5. 51 A 62 Yioti 

0.48. 
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Gonrts ; and the Code deals not merely with what has been termed the 
machinery of the Courts, the procedure whereby a Court determines the 
matters cognisable by it, but generally " with the laws relating to the 
procedure of the Courts of Civil Judicature ".(a) The Code accordingly 
treats of the jurisdiction of the Courts,(6) which it distinguishes from 
procedure merely ;(c) with res judicata, which is matter of jurisdiction, 
the case being removed from the cognisance of the Court by certain 
provisions of law ;{d) with the extension of jurisdiction beyond the 
local limits in the execution of decrees ;(d) with the liabilities of judg- 
ment-debtors ;(/) and with the right of appeal and the jurisdiction of 
the Appellate Courts. (^) 

The original plan adopted in framing the Presidency Small Cause 
Courts Act, 1882, was, after providing for the establishment, consti- 
tution and jurisdiction of the Courts, to supplement the special 
provisions as to jurisdiction and procedure by applying certain of the 
general provisions of the Code relating to those matters. For this plan 
the Presidency Small Cause Courts Act, 1895, has substituted a new 
scheme, that adopted by the English Judicature and County Courts 
Acts, which is, to embody in the Act establishing the Courts all provisions 
as to jurisdiction and substantive law, and to delegate to a rule-making 
authority the power of making rules on matters of practice and pro- 
cedure. Thus the portions of the Act of 1882, which applied the 
general provisions of the Code to the Small Cause Court, have been 
repealed ;(^) and the High Court has been authorised to make rules 
prescribing " the procedure to be followed and the practice to be observed 
by the Small Cause Court ; ^'(i) and until such rules shall have been 
made, the previous law, toith respect to procedure or practice, is to apply. 
In the Madras and Bombay Courts the previous law has been superseded 
by rules framed by the respective High Courts.(j) Section 8 of the 



(a) Title and Preamble of the Code of Civil Procedure. See XJda Begaxn 
V. Imam-ud-din, 1878, 2 All., 74, p. 90, per Stuart, C.J. The Title is part of the Act. 
Fielding v, Morley Corporation, 1899, 1 Oh., 1. 
Ill of 1878. Q>) Chaps. I, II, and IV. See Madras Civil Courts Act, 1878, s. 12. 

(c) See ss. 6 and 7. 

(d) See Everest and Strode on Estoppel, pp. 61-63, and cases there cited. 

(e) Chap. XIX. 

(/) s. 266, and Chap. XX. 

(g) Part VI. 
I of 1895. W l^he Presidency Small Canse Courts Act, 1896, s. 12. 

(♦) Ibid, B. 6, (1). 

(j) Madras Bules : Fort 8t. Charge Qcutette, 15th August 1899, Supplement ; 
infra, p. 136. Bombay Bules : Bombay Oovemment Gazette, 4th April 1895, p. 418 ; 
and 19th Deoember 1895, p. 1276 ; infra, p. 287. 
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Code enacts that, with the exception of the particular portions of the 
Code therein specified, the Code " shall not extend to any snit or 
proceeding in " the Presidency Small Cause Courts ; and such exception 
was, by amendment, extended to include the portions of the Code applied 
by this Act. (a) Previously, therefore, to the Act of 1895 it was clearly 
assumed by the Legislature that the Code was in general inapplicable to the 
Small Cause Courts ; since it expressly applied certain portions to those 
Courts, and dealt with section 8, as originally framed, as being incon- 
sistent with such general application. Various sections of the Code are 
referred to in this Act, and these sections will probably be held to fall 
within the purview of the above amendment ;(6) but, excepting these 
sections, the provisions dealing with " procedure or practice," (c) and 
the provisions specified in section 8 of the Code, it would seem that since 
the commencement of the Act of 1895 the Code has not applied to the 
Small Cause Courts. Since the publication of the rules of the Bombay 
and Madras Courts, the provisions of the Code relating to procedure and 
practice do not apply to those Courts. 

The portions of the Code applied by the Act of 1882 contained 
provisions as to the jurisdiction of the Small Cause Courts, and their 
relations to other subordinate Courts and to the High Courts, and 
included the important enactments of Chapter XLYI, as to the jurisdic- 
tion of the High Courts in references by, and the revision of the 
proceedings of, subordinate Courts. These are matters which cannot, 
by any enlargement of the terms, " the procedure to be followed and 
the practice to be observed by the Small Cause Oouri^^ be dealt with 
under the rule-making power conferred on the High Court by section 5 
of the Act of 1895. 

It must, however, be pointed out that the wording of section 8 of 
the Code is pecub'ar, and differs materially from that of section 5, which 
deals with the application of the Code to the Provincial Courts of Small 
Causes. The former section enacts that the Code "shall not extend 
to any suit or proceeding in " the Presidency Courts, the latter provides 
that certain portions, and no others, shall extend to the Provincial 
" Courts,''^ It might possibly be argued that the jurisdiction of the 
Presidency Courts is to be determined under this Act, and the portions 
cf the Code applicable under section 8, but the relations of these Courts 
to the High Courts are to be governed by the Code. 
Letters Patent.— See clauses 13 and 16.((2) 

(a) Preddencj Small Oaose Courts Act, 1882, s. 8. 

(b) Bajam Chetti v. Seshayya, 1895, 18 Mad., 236, 244. 
(e) 8. 9, sub-B. (2). 

((Q InSrcL^ p. 127; and see note to s. 87, infra, p. 69. 



Digitized by 



Google 
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XVIII of Code of CiTil Procedure.— Section 662 gives to the High Court 

power to " make rules consistent with this Code to regulate any matter 

connected with the procedure of the Courts of Civil 

Judicature subject to its superintendence," and is by this Section 
impliedly included within this Act. (a) The rules made under section 
652 must be consistent with this Act, as well as with the provisions of 
the Code.(6) 

24 ft 25 Vict, c* 104, 8. 15.(c)— It would seem that a rule dele- 
gating judicial functions to a non-judicial officer of the Court is not a 
rule of practice or procedure within this section or section 652 of 
the Code.((2) 

Section 6 of the Legal Practitioners Act. 1879, gives power to the 
High Court to make rules as to the admission and dismissal of pleaders 
and muktars of subordinate Courts, and the fees to be paid by them 
upon examination and admission. 

Appoint- 7- Subject to the control of the Governor-General in 

Son*anS^-^ Councll, the Local Government may, from time to time, by 
^cfeei.^* notification in the official Gazette, appoint a person to be 

Chief Judge, and so many other persons as it thinks fit to 

be Judges, of the Small Cause Court : 

[Provided that not less than one- third of the persona so appointed, inclnding 
the Ohief Jadge, shall be advocates of one of the said High Courts.]* 

Provided that no person shall be appoiiited to be a Judge 

of such Courts or be authorised to exercise the powers of a 

Judge of such Court, unless he is — 

24rA25Viot., (^) ^^' advocatc of a High Court of Judicature estab- 

^ ^^ lished under the Indian High Courts Act, 1861, 

or 

(b) a vakil or attorney of any such High Cov/rt, or 

(c) a Judge of a Court of Civil Judicature of not less 

than five years* standing : 
and that not less than one-third of the 'persons so 

f ifiOS * Repealed by the Presidency Small Cause Courts Act, 1895, s. 8. 

(a) Bajam Chetti v, Seshayya, 1895, 18 Mad., 286, p. 244. 

(b) Ibid, p. 245 ; and see s. 88, note, infraf p. 68. 

(c) For this section, see p. 127. 

(d) Ibid, p. 247; and see s. 9, note, infra, p. 18. 
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appointed^ including the Chief Judge ^ shall be advocates of one 
of the said High Courts.* 

The Looal Government may, by a like notification, 
suspend and, with the previous sanction of the Governor- 
General in Council, remove any Judge so appointed. 

[All barriatera who when this Act comes into force are, or are acting as, Judges 
of the Small Gaose Gonrt shall, for the purposes of this section, be deemed to be 
advocates of a High Ooart.]t 

AnthorlBedtoexercuethepowersofa Judge.— This section confers 
tlie power of appointing Judges of the Court ; and determines the quali- 
fications of the persons wbo may be so appointed, and also of those who 
may be authorised to exercise the powers of a Judge. Section 8A 
enables the Local Government to appoint a person to act as a Judge, who 
** shall be authorised to perform the duties of a Judge ; '' and section 14 
enables the same Government to ** invest the Registrar with the powers 
of a Judge '' for certain suits ; and in both cases, since the person so 
appointed or invested will " exercise the powers of a Judge," he must 
possess the qualifications prescribed by this section. 

So appointed. — These words refer to persons appointed to be Judges 
under this section, and not to persons authorised to exercise the powers 
of a Judge ; accordingly, the number of persons authorised to exercise the 
powers of a Judge under sections 8A and 14 has not to be included in 
estimating the proper proportion of advocates. A Judge of the Madras 
City Civil Court is, " by virtue of his office, a Judge of the Small Cause 
Court," and is " liable to perform any duties of a Judge of the Small 
Cause Court which the Chief Justice of the High Court may require him 
to perform; "(a) such Judge is, however, not appointed under the power 
given by this section, but under section 4 of the Madras City Civil 
Court Act, 1892, which does not subject the Local Government to the 
control of the Governor-General in Council in making the appointment. 
It would seem, therefore, that the number of the Judges of the Madras 
City Civil Court has not to be considered for this purpose. If required 
to perform the duties of a Judge of the Small Cause Court, such Judge 
should possess the qualifications laid down by this section. 

8. The Chief Judge shall be the first of the Judges Eankandpre. 

. ^ 1 T T oedenoe of 

in TfLUK and precedence. judgee. 

t — ■ ■ — 

• Inserted by the Presidency Small Cause Courts Act 1896, s. 3. I of 1895. 

f Repealed by the same section, 

(a) The Madras City Civil Court Act, 1892, s. 5. yU ^ i^ 

% 
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The other Judges shall have rank and precedence as 
•the Local Government may, from time to time, direct. 

Performance C^-^* Baring any absence of the Chief Judge the Local Govemment may appoint 

of duties of any of the Judges of the Court who may be qualified for the appointment of Chief 
a sen uoge. j^^g^^ ^ perform the duties of Chief Judge, and may appoint some other duly 
qualified person to act afl a Judge of the said Court until the Chief Judge has return- 
ed from such absence, and during any absence of a Judge of the said Court the 
Local Gbvemment may appoint a duly qualified person to act as a Judge of the said 
Court, and every person so appointed shall be authorised to perform the duties of a 
Judge of the said Court until the return of the absent Judge or until the Local 
Goyemment shall see cause to cancel the appointment of such acting Judge.]* 

8A« — U) Du'^i'iig (i^y absence of the Chief Judge or any 
Judge of the said Courts or during the 'period for which any 
Judge is acting as Chief Judge, the Local Government may 
appoint any person, having the qualifications required by 
Section 7, to act as Chief Judge or Judge of the said Court, 
as the case may be. 

{2) Every person so appointed shall be authorised to 
perform the duties of the Chief Judge or a Judge of the said 
Court until the return of the absent Chief Judge or Judge, or 
of the Judge acting as Chief Judge, or until the Local Govern^ 
ment sees cause to cancel the appointment of such acting Chief 
Judge or Judge, as the case may be. 

The power to appoint an acting Judge is not subject to tlie control 
of the Governor-General in Council. No special qualification appears 
to be prescribed for the Chief Judge ; the words " including the Chief 
Judge," in section 7, evidently refer to the preceding words " persons so 
appointed," and require that, in calculating the proportion of advocates, 
the Chief Judge shall be included in the total number of Judges, (a) 
Power to C^* Except as otherwise provided by this or any other law for the time being in 

make rules, force, the Small Cause Court may, with the previous sanction of the High Court, 
make rules to provide, in such manner as it thinks fit, for all matters not specially 
provided for by this Act» and for the exercise by one or more of its Judges of any 
powers conferred on the Small Cause Court by this Act or by any other law for the 
time being in force.] t 

* Inserted by the Presidency Small Cause Courts Act, 1895, s. 4, and repealed 
by the Presidency Small Cause Courts Act, 1899, s. 2, which substituted the section 
printed in italics. 

t Bepealed by the Presidency Small Cause Courts Aot, 1895, s. 6. 

(a) Compare 24 & 25 Yict., o. 104, a, 2, 
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9* (i) The High Court may from time to timey by rules Procedure 
having the force of law^ — of SmaU 

, ^ Cause Court. 

(a) prescribe the procedure to be followed and the practice 

to be observed by the Small Cause Court either in 
supersession of or in addition to any provisions 
which were prescribed with respect to the pro^ 
cedure or practice of the Small Cause Court on or 
before the thirty-first day of December 1894, in or 
under this Act or any other enactment for the time 
being vn force, and 
(aa) empower the Registrar to hear and dispose of un- 
defended suits and interlocutory applications or 
matters, and 

(b) cancel or vary any such rule or rules. 

Rules made under this section rnay provide, among 
other matters, for the exercise by one or more of the Judges of 
the Small Cause Court of any powers conferred on the Small 
Cause Court by this Act or any other enactment for the time 
being in force. 

(2) The law, and any rules and declarations made, or 
purporting to be made, thereunder, with respect to procedure 
or practice, in force or treated as in force in the Small Cause 
Comi on the thirty-first day of December 1894, shall be in 
force, unless and wntil cancelled or varied by rules made by 
the High Court under this section.* 

* " Practice " in its larger sense . . . , liite " procedure " . . . , denotes ptooedure. 
the mode of proceeding by which a legal right is enforced, as distin- P»otice, 
gnished from the law which gives or defines the right, and which by 
means of the proceeding the Court is to administer, the machinery 
as distinguished from its product. "Practice" and "procedure** as 
applied to this subject, I take to be convertible terms.* (a) * Practice 
in the common and ordinary sense denotes the rules that make or 

* Inserted by the Presidencj Small Cause Courts Act, 1806, s. 5. Sub-section (aa) 1 of 1896« 
was inserted bj the Presidency Small Cause Courts Act, 1899, s. 4. lU of 1899. 

(fl) VojB&t V. Minors, 1881, 7 Q. B. D., 829, p. 338, jper Lush, L. J, 
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guide the cursus curice, and regulate the proceedings in a cause within 
the limits of the Court itself.' (a) Thus the expression "matters of 
practice and procedure *' has been held not to include proceedings taken 
by way of appeal from an inferior Court. (6) 

Bules of practice cannot extend the jurisdiction of the Court, (c) and 
a power to regulate the practice of a Court does not include or imply any 
power to alter the extent or nature of its jurisdiction ; thus it is not com- 
petent for one tribunal, or for two tribunals collectively, to confer a right 
of appeal from one to the other by means of a rule of practice, since that 
would be to limit the jurisdiction of one Court and extend the jurisdic- 
tion of another, (d) The rules framed under the English Judicature Acts 
are rules of procedure merely and do not alEect the jurisdiction of the 
Courts or the rights of parties ;(«) thus it has been held that they do 
not extend the jurisdiction of the Supreme Court so as to enable it to 
entertain a suit for damages for trespass to land situate in a foreign 
country, (/) or to give costs in cases where the Court had previously 
no jurisdiction to give them,(c) or to compel a stranger to the proceed- 
ings before it to give discovery of his documents, (^) or to allow a set- 
oft which would not previously have been allowed. (^) In short, the 
right to bring an action or set up a defence must be distinguished from 
the regulations that apply to the action when brought. (») A rule of 
procedure cannot abridge or impose conditions upon a right given by 
statute ; thus a rule absolutely debarring a man from exercising his 
statutory right of appearing before a tribunal, unless he gives notice 
in a certain form before a certain time, is ultra vires ; though, it would 
seem, conditions as to the payment of costs for non-compliance might 
be imposed, (y) So too, a general power to regulate its procedure does 
not enable a Court of Quarter Sessions to make rules for the rejection of 
an appeal, if it be not entered three clear days before the first day of 

(a) A,-G. V. Sillem, 1864, 10 H. L. Ca., 70i, p. 723. 
(6) WatBon v. Pette, 1899, 1 Q. B., 64. 

(c) Be Mills' Estate, J 886, 34 Oh. D., 24, 83 ; Re Fisher, 1894, 1 Oh., 450, 452. 

(d) A.-G. ». Sillem, supra, pp. 704, 721, 724, 770. 

(e) Kendall v. Hamilton, 1879, 4 App. Oa., 504, 516; Britain «. Bossiter, 1879, 
11 Q. B. D., 123, 129; PeUas v. The Neptune Marine Assurance Oo., 1879, 6 0. P. D., 
84, 41. 

(/) British South Africa Co. v. Companhia de Mozambique, 1893, A. C, 602, 628. 
(g) Wilder v» Oarter, Ex parte Slide and Spur Gold Mining Oo., 1890, 25 Q. B. D., 
194. 

(h) Stumore v. Campbell A Oo., 1892, 1 Q. B., 814. 

(♦) A.-G. V. Sillem, supra, p. 724, 

(;') B. t^. Bird, E» parte Needes, 1888, 2 Q. B., 340. 
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Se6gionB,(a) or if notices not required by statute be not given, (6) or the 
conviction or order appealed against be not filed ;(c) tbongb the Court 
might perhaps postpone the hearing for non-compliance with its rules, ((i) 
While a rule of practice must not deprive a party of any substantial 
right, a rule which provides a summary procedure, and so deprives 
him of his former right of proceeding in a more formal manner, is not 
uUra viresy if he is not in fact prevented from laying his case before 
the Court, (e) A rule that a non-suit shall have the effect of judgment 
for the defendant is valid ; at Common Law a plaintiff who suffered a 
non-suit could bring a fresh suit for the same cause of action ; the 
rule took away this right, and was for that reason held byBramwell, L.J., 
dissenting from the majority of the Court of Appeal, to be a rule 
of law and ultra vire8.{f) A rule enabling the Court to make an order 
vesting property in a person upon an originating summons, instead of 
in a regular suit,(^) and a rule prescribing the manner in which 
particular questions shall be left to a jury,(&) have been held to deal 
with matters of procedure merely. It has also been held iQ England 
that the time within which an application must be made to the Court 
is matter of procedure ;(i) but it may be doubted whether this ruling 
will be followed in India, since the Indian Limitation Act, 1877, 
purports to deal exhaustively with the subject of limitation, not only 
in case of suits, but also of all applications to the Court, (j) A power 
to appoint a person to act for an officer of Court, with a right of suit 
against such officer for the services rendered, (^) and the delegation of 
judicial functions to an officer of Court, are not matters of procedure. (Z) 
The imposition of a fee on a proceeding is not matter of procedure, (m) 

(a) B. V. Pawlett, 1878, L. B., 8 Q. B., 401; B. v. Staffordshire Justices, 1886, 
4 A. & £., 844. 

(6) B. V. West Biding, 1884, 6 B. & Ad., 667 ; B. «. Norfolk, 1884, 5 B. & Ad., 
990; B. 17. Sarrey, 1849, 6 D. & L., 785; Re Blues, 1855, SE,& B., 291. 

(c) B. V. West Biding, 1842, 2 Q. B., 705. 

{d) Seo B. V. Belton, 1848, 11 Q. B„ 879, 888. 

(e) Gloncestershiro Banking Oo. t;. PhiUips, 1884, 12 Q. B. D., 588. 

If) Poyser v. Mmors, 1881, 7 Q. B. D., 829. 

{g) Be Jones, 1889, 33 W. B., 208; W. N. (1889), 196. See also JZe Oddy, 1895, 
1 Q. B., 392, (reyiew of taxation). 

(h) Williams v. Goose, 1897, 1 Q. B., 471. 

{%) In re Oliver & Scott*s Arbitration, 1889, 43 Ch. D., 810. 

(j) Act XV of 1377, Schedule ii, Division iii ; art 178. But see p. 189, ^post 

(fc) Wetherfield r. Green, 1869, L. B., 4 0. P., 671, 

(0 Bajam Ghetti v. Seshayja, 1895, 18 Mad., 286, p. 246. 

(m) Upadhya Thakurv. Persidh Singh, 1896, 28 GaL, 728, 780. But such powef 
may be conferred by the Legislatare ; Institute of Patent Agents v. Lookwood, 1894^ 
A.0.,847, 
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This section enables the High Court to make rnles prescribing the 
procedure to be followed and the practice to be observed hy the Small 
Cause Court, Enactments which create new jurisdictions, or delegate 
subordinate legislative or other powers will be construed strictly,(®) 
that is, the language of the enactment must be so construed that no 
cases shall be held to fall within it which do not fall within the reason- 
able meaning of its terms, and the scope and spirit of the enactment. (6) 
This Act is a consolidation Act,(c) which creates Courts of inferior 
jurisdiction, and, together with certain sections of the Code of Civil 
Procedure, expressly applied thereto,(c2) carefully defines and limits 
their jurisdiction and powers ; it is to be presumed, therefore, that the 
power conferred by this section is limited to the making of rules of 
practice to ^* regulate the proceedings in a cause within the limits of the 
Court itself," («) a^d does not extend to matters of jurisdiction, or the 
relations of the Small Cause Court to other Courts, much less to the 
substantive rights of parties. The presumption is that a rule made by 
a rule-making authority is valid.(/) 
36 & 87 Vict, The English Judicature Acts, 1873 and 1875, contained schedules 

88 &'39 Vict, setting out " Rules of Procedure," and to the extent of the matters 
€• 77, 8. 16. therein dealt with, and for the purposes of the Supreme Court, may be 
XIV of 1882. considered to afford a legislative definition of " procedure. " The Code 
of Civil Procedure consolidates and amends " the laws relating to the 
procedure of the Courts of Civil Judicature,*' (fif) other than the Presidency 
Courts of Small Causes, (^) and cannot be considered as affording a 
similar definition ; since it purports to deal generally with the law» 
relating to procedure, and does in fact treat largely of matters of 
substantive law and jurisdiction, and does not apply to the Small 
Cause Courts. (*) 

(a) yiower v. Lloyd, 1877, 6 Oh. D., 801. 

(b) Fletcher v.'Sondes, 1826, 3 Bing., 680 j "The Gauntlet," L. R., 4 P. 0., 191; 
Maxwell on Statntes, 8rd ed., pp. 369, 412. Drmnmond v. Drommond, 1866, L. B., 
2 Oh., 62, appears to go farther than stated bj Maxwell, p. 418. 

(c) As to the construction of a Consolidation Act, see Yagliano v. Bank of 
England, 1891, A. C, 107, 145 ; Administrator- General of Bengal v, Premlal Mnllick, 
1896, L. B., 22 I. A., 107, 114; 22 Gal., 788 ; Mohendra Nath Sircar v. KumalbaBmi 
Dasi, 1896, L. B., 23 I. A., 18. 

(d) Code of Civil Procedure, s. 8. 

(c) A.-G. V. SiUem, 1864, 10 H. L. Ca., 704. 
, (/) E9 parte Forman, 1887, 18 Q. B. D., 393, 400. 
(jf) See Preamble. 
ih) S. 8. 
(•) See p. 7; A.-G. «. Sillem, uhi supra, p. ^68. 
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Boles have been made imder this section by the High Courts 
of Bombay (a) and Madras. (&) The High Court of Calcutta appears 
not yet to have made any rules under this section ; the rules made 
under the repealed section are therefore still in force, (o) The rules of 
the Bombay Court do not expressly provide for the exercise of the 
powers of the Court by the several Judges(d) though they imply 
that a single Judge has power to try any suit.(6) Rule 2 of the Cal- 
cutta Bules provides that the Judges may sit apart, and shall then 
have all the judicial authority given by the Act to the Small Cause 
Court; and Bule 48 provides that applications for new trial shall be 
made before two Judges at least. The Madras Bules contain similar 
provisions. (/) In the absence of an express rule, it would seem that 
a single Judge, out of the several Judges who constitute the Court, 
has no authority to exercise the powers of the Court. (^) 

Sab-section (aa). — Under this sub-section the High Court can 
enable the Begistrar to dispose of undefended suits to the extent of the 
jurisdiction of the Small Cause Court, including suits under Chapter 
XXXIX of the Code, in which leave to defend has not been given. 

Interloeutory Application. — No definition is afforded of what 
oonstitutes an interlocutory application or matter. Considerable diflfi- 
culty has arisen under the English rules of practice, because they use 
the term " interlocutory order," of which no definition is to be found 
in the rules themselves, or by reference to the earlier practice, either 
of the Common Law or Chancery Courts.(^) The English decisions, 
however, are of little or no assistance in determining the meaning of 
the term as used in this sub-section, because they deal with the 
distinction between interlocutory and final orders as to the time for 
appealing. (^) The term as here used would appear to denote any 
proceeding, between the institution of a suit and the decree therein, (t) 

(a) Bules of the Ist April 1895, and Srd December, 1895» published respectively 
in the Bombay Qovemment Oazette, of 4th April, and 19th December 1895 ; p. 287, 
post, 

(h) Fort 8t. George Gazette, 15th Angtist 1899, (Supplement) ; p. 186, poet. 

(c) Published in the Calcutta Gazette of 25th April 1888 : see MaoEwen, pp. 808, 
821. 

(d) Except in special oases : see rr. 6, 7 and 8, relating to summonses ; r. 18 
relating to issue of execution. 

(e) See rr. 12 and 14, p. 289, poet. 
(/)Br.4,180. 

(g) S. 4, note, p. 4. Queen v, Nyn Singh, 1870, 2 N.-W. P. H. C. E., 117, 119. 

(h) Salaman «. Warner, 1891, 1 Q. B., 734, 736, per Fry, L.J. See B. S. C, 
ord. 58, rr. 8, 15 ; and cases cited in the Annual Practice, 1899, pp. 838, 849. Cf . 
Letters Patent, s. 40 ; Chundi Dutt Jha v, Pudmanund Singh Bahadur, 1895, 22 
Cal., 928. 

(0 But see Smith v, Gowell, 1880, 6 Q. B. D., 75. 
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which does not determine the suit or any issue between the parties, but 
relates only to any of the various steps whioh may have to be taken 
before the suit comes before the Court for final determination. In 
efEect, the term is included in, but is not of such large significance as, 
the expressions "procedure or practice," the subject-matter of the 
rest of this section. It is not probable that the term will be restricted 
to the matters dealt with in Chapter XXXY of the Code, under the 
heading of " Interlocutory Orders ; " namely, the disposition of perish- 
able or other property pending the determination of the suit. On the 
other hand, it is doubtful whether the term will be extended to matters 
relating to jurisdiction, such as the grant of leave to sue; a power 
which is by the Act expressly vested in the Court itself, and does not 
fall within " procedure or practice."(a) 

On or before the 3l8t day of December 1894.— The power given by 
this section is limited to the supersession of and addition to the 
provisions as to procedure existing on this day ; therefore, any provi- 
sions prescribed after that date, other than rules made hereunder, 
cannot be altered under this power. It would seem to have been the 
intention of the Legislature to prohibit the alteration of any of the 
provisions of Act I of 1895, relating to procedure, which came into force 
on the 1st of April 1895,(6) but the words of this sub-section would 
include any rules made under the repealed section during the period 
from this date to the 31st March 1895. No such rules appear to have 
been made by the Madras Court of Small Causes. 

In or under this Act — Any of the provisions of the amended Act 
which relate to practice or procedure and were enacted before the 31st 
December 1894, may therefore be repealed by the High Court. 

The law in force on 3l8t December 1894 — Section 23 of this Act 
and the second schedule, which applied certain portions of the Code of 
Civil Procedure to the Court are repealed ;(c) the effect of this repeal 
and this sub-section is that only those portions of the Code so applied 
which relate to procedure or practice can now apply to the Small Cause 
Court. They do not apply to Madras and Bombay, since the present 
rules are expressed to be in supersession of the previous practice. 



Chief Judge 10- Subject to such rules, the Chief Judge may, from 

to dia 
buBinei 
Court. 



I^Bin^^o?*^ time to time, make such arrangements as he thinks fit for 



(a) S. 18, and note thereto, p. 36. 

(h) See the proviso to s. 18; a. 18 A ; a. 19A, and the seotion of C. P. C. therein 
referred to ; and Chapter VI. 
I of 1896. {c) Preaidenpy Small Cause Coqrta Act, 1896, s. 12 ; see 8. 8 of the Code. 



Digitized by 



Google 



SBCT8. 11 — 13.] CONSTITUTION AND OPPICEES OP THB COURT. 17 

the distoibution of the business of the Court among the 
various Judges thereof. 

This section assumes that the Judges have, under section 9, been 
given aathority to exercise the powers of the Small Cause Court ; the 
Chief Judge is authorised to distribute the work, not to delegate the 
authority of the Court. 

11. Save as hereinafter otherwise provided, when Procedure in 
two or more of the Judges sitting together differ on any ^^^of 'opii 
question, the opinion of the majority shall prevail ; and if "*^°' 

the Court is equally divided, the Chief Judge, if he is one of 
the Judges so differing, or in his absence the Judge first in 
rank and precedence of the Judges so differing, shall have 
the casting voice. 

See section 69, 

12. The Small Cause Court shall use a seal of such seaitobe 
form and dimensions as are for the time being prescribed 

by the Local Government. 

See Madras G.O. of the 28tb August 1894, No. 2068, Judicial. 

13. The Local Government may, from to time, ap- Appointment 
point an officer to be called the Registrar of the Court, and and ministe- 
to be the chief ministerial officer of the Court ; ™ ^ ^"* 

and the Chief Judge may, from time to time, subject 
to the control of the Local Government, appoint as many 
clerks, a Deputy Registrar and* bailiffs and other ministerial 
officers as may be necessary for the adminstration of justice 
by the Court, and for the exercise and performance of the 
powers and duties conferred and imposed on it by this Act 
or any other law for the time being in force. 

The Registrar and other officers so appointed shall Powew and 

1 J 1* 1 1 -I J • t» dutiesofsuch 

exercise such powers, and discharge such duties, of a officer, 
ministerial nature as the Chief Judge may, from time to 
time, by rule, direct. 



* The words in italics were inserted by the Presidency Small Canse Conrts Act, m of 1899. 
1899. 8. 5. 

3 
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18 CONSTITUTION AND OPPICERS OP THE OOURT. [SBCT. 14. 

The Chief Judge may suspend or remove any Registrar 
or other oflficers so appointed; but the removal of any 
Registrar or oflScer drawing a monthly salary of one hundred 
rupees or upwards shall be subject to the orders of the 
Local Government. 

Begistrar J^^ The Local Government raav invest the Beorlstrar 

may be in- ' . 

vested with with the powcrs of a Judge under this Act for the trial 

powers of a . . i . i ^ i i. ,i i . 

Ju^eihsuitflof suits m which the amount or value ot the subject- 
twenty matter does not exceed twenty rupees. And, subject to 
rupees. ^^^ orders of the Chief Judge, any Judge of the Small 
Cause Court may, whenever he thinks fit, transfer from 
his own file to the file of the Registrar any suit which the 
latter is competent to try. 

Explanation. — Pbr the piirposes of firs ^ertion an appli- 
cation/or possessimi under Section 41 shall be deemed fv he a 
8uit* 

The Registrar of the Madras Court exerciseB the powers of a Jndj2^e 
of the Court under this section. (a) In order to the investment of the 
RegiBtrar with these powers he must be properly qualified. (6) 

P0W6I8 of a Jadge nnddr this Act.— The powei-s of a Judge ** uuder 
this Act" are those given by Chapter VIII ;(c) the powers of a 
Judge for the trial of suits are derived from the rules of Court made 
under section 9.(ii) In order to give effect to this section the words 
" under this Act " must be construed to mean ^' under this .\ct and any 
roles made hereunder." In Bombay there is no rule expressly dele- 
gating the powers of the Court for trial of suits to the several Judges ; 
and since the Registrar is only to have the powers of a Judge, it is 
doubtful* whether in that Coui't he has powej* to try suits. (^) 

Applications uader Section 41.— The jurisdiction of the Court under 
section 41 is limited to immoveable property ''of which the annual 



• Added by s. 6 of the Pi'esidency Small Cause Courts Act, 1895. Seo ss. 34, 
35, 36. 

(a) No notification appears to have been published in the Fort Sf, Oewgr OnzeNe. 

(b) See 8. 7, note, p. 9, ante, 
(e) See 88. 54, 60, 61 and 62. 

(d) See notes to ss. 4 and 9, pp. 4, 11, anftu 

(e) See s. 9, note, p. 15, ante. 
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value at a rack-rent does not exceed one tkousand rapees." The juris- 
diction of the Registrar under this section, as explained, is further 
limited to " the trial of applications for possession in which the amount 
or value of the subject-matter does not exceed twenty rupees." 

No provision is made by the Act for the detennination of the value 
of immoveable property ; and the case is not met by section 3 of the 
Suits Valuation Act, 1887, which applies only to certain suits mentioned VII of 18B7. 
in section 7 of the Court Fees Act, 1870, since that, section does not VII of 1870, 
apply to the Small Cause Court. (a) Moreover, the applications here 
dealt with arc, both bv the Explanation to this section and by section 69, 
treated as not being sfdfa, though " for the pui'poses of this section," 
that is, in order to give jm-isdiction to the Registrar, they are to 
be deemed to be suits. Therefore it is necessary, fii'st, to ascertain the 
I'ack-rental value for the purpose of determining whether the Court has 
jurisdiction ; and, secondly, to ascertain the market value of the land 
for tlie determination of the jurisdiction of the Registrar. (6) 

15 No Jiidffe or other officer appointed under this Ja<iffe or 

. ^. , ^^ ^ other officer 

Act shall, during his continuance as such Judge or officer, not to prac- 

tifle or trade. 

either by himself or as a parlner of any other person, 
practise or act, either directly or indirectly, as an advocate, 
attorney, vakil or other legal practitioner, or be concerned, 
either on his own account or for any other person, or as the 
partner of any other person, in any trade or profession. 

Any such Judge or officer so practising, acting or con- 
cerned shall be deemed to have committed an offence 
under Section 168 of the Indian Penal Code. XLVof i860. 

Nothing herein contained shall be deemed to prohibit 
any such Judge or officer from being a member of any 
company incorporated or registered under Royal Charter, 
Letters Patent, Act of Parliament or Act of any British 
Indian legislature. 

Section 168 of the Indian Penal Code is as follows : — 
"Whoever, being a public servant and being legally bound as 
such public servant not to engage in trade, engages in trade, shall be 
punished with simple imprisonment for a term which may extend to one 
year, or with fine, or with both." 



(a) Court Pees Act, 1870, 8. 6 ; and see 3. 77, infra. 

(h) Re Bamachandra Laksmanji, 1876, 1 Bom., 118 ; and see note to 8. 18, p. 35. 
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CHAPTER III. 
Law administered by the Court. 
Questions Ig, AH Questions, Other than questions relating to 

arising in , ,.,... 

suits, Ac, procedure or practice, which arise in suits or other pro- 
be decided ceedlngs under this Act in the Small Cause Court shall be 
Uw^admmis- dealt with and determined according to the law for the 
Court/ ^*^^ time being administered by the High Court in the exercise 
of its ordinary original civil jurisdiction. 

This section is in terms wide enough to include not only the whole 
of the substantive law, but also that portion of adjectival law which 
cannot be included in the terms 'procedui'e ' and ' practice,' for example, 
that relating to jurisdiction. Portion of the law, both substantive and 
adjectival, administered bj the High Court is contained in the Code of 
• Civil Procedure ; but that Code has been declared not to apply to the 

Small Cause Courts. (a) The provisions of ' this section and section 8 
of the Code may, therefore, come into conflict. For instance, the pro- 
vision that an agreement to give time to a judgment-debtor shall be 
void, unless made under ceHain conditions, is part of the Law of Contract 
administered by the High Court, but it is contained in the Code of Civil 
Procedure. (6) By the inclusion of this and similar provisions in the 
Madras Rules of Coui't,(c) it may perhaps be assumed that the High 
Court of Madras is of opinion that they are matters of procedui-e oi* 
practice, but it is difficult to see on what ground such opinion can be 
founded, except that every provision in the Code is matter of procedui-e. 
This argument appears to be opposed to the language of the Code 
itself, ((^) and to the fact that the Legislature has considered it neces- 
sary to expressly apply certain poi*tions of the Code to the Small Cause 
Court, (a) notwithstanding that the High Coui*t has been given ample 
power to provide for all matters of procedure or practice. 

The High Court.— That is the High Court to the superintendence 
whereof the Small Cause Coui't is subject."(^) 



(tt) C. V, C, s. 8 : see notes to SB. 6 and 9, supra 

(b) 8. 257 A, (r. 217). 

(c) Seo 8. 268, para. 3, (r. 218) and s. 266, (r. 220), p. 200, post. 

(d) Seo 88. 6 and 9, notes, supra, 

I of 1868. (e) Soc the General Glauses Act, 1868, and ss. 6 and 9, and Chapter IX. 
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SECTS. 17 & 18.] JUBISDIOTION IN KKflPBCT OF 8DIT8. 21 

CHAPTER IV. 

JCBISDICTIOX IN RESPECT OF SUITS. 

17. The local limits of the jurisdictiou of each of Local liniits 

* • •* of janBdic- 

the Small Cause Courts shall be the local limits for the tion of Court, 
time being of the ordinary original civil jurisdiction of the 
High Court • 

The local limits of the ordinary original civil jurisdiction of the 
High Court at Madras are defined by a Proclamation of the 2nd 
November 1798, whicli determined the limits of the Recorder's Court, 
and was adopted by the Supreme Court as determining the limits of its 
own jurisdiction, (a) 

The Madras Harbour, which consists of two groynes stretching 
from the foreshore into the open roadstead, has been erected since the 
date of this Proclamation. " For the purpose of jurisdiction (except 
when under special cii'cumstances and in special Acts Parliament has 
thought fit to extend it) the territory of England and the sovereignty 
of the Queen stops at low-water mark."(^) ^^ *^® date of the above 
Proclamation it must therefore have been considered that the foreshore 
was the eastern boundary of the local jurisdiction. There appears to 
be no authority for extending the boundaries so limited beyond the 
foreshore. The arms of the harbour may be regarded as an arti6cial 
accretion to the foreshore, and they and the enclosed portion of the sea 
are doubtless part of the Province of Madras ;(c) but it may well 
be doubted whether the limits of the jurisdiction of a local Court, such 
as the High Court in the exercise of its ordinary civil jansdiction, 
can be thus extended, and consequently whether the jurisdiction of 
the Small Cause Court extends to the harbour of Madras. 

18. Subject to the exceptions in Section nineteen, Suits in 
the Small Cause Court shall have jurisdiction to try all rasluriadic- 
suits of a civil nature — 

when the amount or value of the subject-matter does 
not exceed two thousand rupees : and 



(a) G.O. of 9fch July 1878, No. 1, 865, i^fra, p. 277 ; Ruloe of the Supremo Court, 
1845, General Bnle VIII ; Letters Patent, clause 11. 

(6) Harris v. **The Franconia," 1877, 2 C. P. D., 173, 177, foUowing Reg. v. 
Keyn, 1876, 2 Ex. D., 63 ; and see note to s. 19 (m), p. 51. 

(c) East, Pleas of the Crown, c. 17, s. 10, 803, 804, cited in Bussell on Crimes, 
Gth ed., p. 11. 



Digitized by 



Google 



22 JOiilSDlCTlON IN KESPECT OF SUIT8. [SKCT. 18. 

(a) the cause of action has arisen, either wholly or in 
part, within the local limits of the jurisdiction of 
the Small Cause Court, and the leave of the 
.Court has, for reasons to be recorded by it iu 
writing, been given before the institution of the 
suit; or 
(6) all the defendants, at the time of the institution of 
the suit, actually and voluntarily reside, or carry 
on business, or personally work for gain, within 
such local limits ; or 
(c) any of the defendants, at the time of the institution 
of the suit, actually and voluntarily resides, or 
carries on business, or personally works for gain, 
within such local limits, and either the leave 
of the Court has been given before the institu- 
tion of the suit, or the defendants who do not 
reside, or carry on business, or personally work 
for gain as aforesaid, acquiesce in such institu- 
tion. 
Provided that where the cause of action has arisen 
wholly within the local limits aforesaid, and the Court 
refuses to give leave for the insiitution of the suit^ it shall 
record in icriting its reasons for such refusal.* 

Explanation I. — When in any suit the sum claimed is, 
by a set-off admitted by both parties, reduced to a balance 
not exceeding two thousand rupees, the Small Cause Court 
shall have jurisdiction to try such suit. 

Explanation 11. — Where a person has a permanent 
dwelling at one place and also a lodging at another place 
for a temporary purpose only, he shall be deemed to reside 
at both places in respect of any cause of action arising at 
the place where he has such temporary lodging. 

Explanation IIL — A Corporation or Company shall be 



I of 1895 * Added by the Presid^icy Small Caose Courts Act, 1895, a* 7. Compare the 

Digitized by VjOOQIC 
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deemed to carry on business at its sole or principal office 
in British India, or, in respect of any cause of action 
arising at any place where it has also a subordinate office, 
at such place. 

The Small Canse Court h an inferior Court of limited juriBdiction, Jurisdiction 
and with respect to such Courts, ** the rule which has been invariably p J^S'*^^ 
applied is that there should be no implication to extend the jurisdic- 
tion." (<*) 

An inferior Court may exceed its jurisdiction by entertaining a 
suit of a character which it is not competent to try at all, or by coming 
to a wrong finding upon a fact upon which its jurisdiction depends. 
In the former case the general rule applies that where such a Court 
"exceeds the limits of its juHsdiction, the proceedings ai*e void, and 
may be shown to be so in any collateral proceedings,'^^) and the finding 
of the Court that it has jurisdiction and the carriage of its proceed- 
ings to a conclusion cannot give it jurisdiction. (c) Therefore, where 
an inferior Court has assumed jurisdiction on a wrong assumption 
upon a point of law, the superior Court will review its decision.((i) 
But where the jurisdiction of the Court depends upon a fact which 
it is the duty of the Court to inquire into and come to a decision upon, 
as essential to its jurisdiction, the determination of the Court, after 
bond fide investigation as to such fact, is conclusive as to the existence 
of jurisdiction, so far as that fact is concerned, (e) even though the 
evidence was conflicting ;(/) but if on the record stating the facts it 
IB admitted that the Judge has decided wrongly on the facts on which 
his jurisdiction depends, so that it can be seen undoubtingly that he 



(a) Simpson V. Bluos, 1872, L. R., 7 G. P., 290. 29H: goo alao Washer v. Elliot, 
1876, L. E., J C. P. J)., 169. 

(h) Itevoll V. Blake, 1873, L R., 8 C. P., 533, bU. 

(r) Roj?. r. Bolton, 18 J 1, 1 Q. B., 66, 73; Thompaon v. Ingham, 1860. 19 L. J., 
Q. B., 18ii. 

(d) Blaton v. «o8o, 1868, L. P»., 4 Q. B., 4; Symons v. Reea, 1876, L. B*, 1 Ex. D., 
416. 

(e) Revcll »•. Blake, 1872, L. R.. 7 C. P., 30O, at p. 311, L. B.. 8 C. P., 588; 
Brittain v. Kinnnird, 1819, 1 B. & B., 432 ; Moald v, WiUiams, 184«, 6 Q. B., 469 ; 
Joseph r. Henry, 1850, 15 Jar., 104, 19 L. J., Q. B., 369, cited in Ewart, Latham and 
Co. V. Haji Mnhammad Siddik, 1867, 4 Bom. H. C. Bep. O. C. J., 133 ; Amir Haasan 
Khan v. Shoo Baksh Bingh, 1884, 11 Gal., 6 ; Manisha Eradi r. Biyali Koya, 1887, 
11 Mad., 220; Haji Mnsa Haji Ahmed v, Purmanand Nuraej, 1890, 15 Bom., 216, 
219 ; and see note to Crepps r. Dnrdon, Smith's L. C, 10th ed.» 632, p. 641. 

(/) Brown v. Cocking, 1868, L. B., 3 Q. B., 672. 
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had not jurisdiction, the superior Court will restrain him from proceed- 
ing, (a) Accordingly, a purchaser under an order of Court for the sale 
of any property is bound to inquire whether the Court had jurisdiction 
to make the order, but is not bound to inquire into the correctness of 
the finding of the Court upon any fact upon which that jurisdiction may 
depend ;(6) he will, however, be bound by actual notice of any irregu- 
larity, (c) So, too, where the decree of an inferior Court is remitted 
to another Court for execution, the latter Court may refuse to enforce it, 
if it appear to have been made, ((2) or amended, (e) without jurisdic- 
tion ; but not if the decree is alleged to be bad merely by reason of an 
irregularity in the proceedings of the other Court which might be set 
right there.(/) If an inferior Court, on a mistaken view of the law, 
refuses to hear a case, it erroneously declines to exercise its jurisdic- 
tion, and the superior Court will compel it to hear and decide the 
case ]{g) but if any question of fact is involved in the decision, the 
circumstances must be very special to induce the superior Court to 
interfere.(A) 

Consent and Every fact upon which the jurisdiction of the Couiii is founded 

must be proved by the plaintiff, or admitted by the defendant, and 
should be averred by the plaint, (t) Neither express consent nor 
waiver can give jurisdiction to a Court of limited jurisdiction ;(j) and 
an objection to the jurisdiction may be taken at any time, notwith- 
standing that it was not taken at the trial in the Court of first instance, 
or included in the notice of appeal. (A;) But if the suit be of a character 



waiyer. 



(o) Thompson v. Ingham, uhi siipra ; Manisha Eradi v. Sijali Koya, tuhi supra ; 
and see Blston v. Eose, 1868, L. R., 4 Q. B., p. 7 ; Liverpool United Gas Co. r. 
Everton, 1871, L. R., 6 C. P., 414. 

(6) See Rewa Mahton v. Ram Kiahen, 1886, L. R., 13 Ind. App., 106, 111. 

(c) Abdul Karim v. Thakordas Tribhovandas, 1896, Bom., 88, 92. 

(d) Code of Civil Procedure, 8. 225 ; Haji Musa Haji Ahmed v. Purmanand 
Nursey, uhi supra ; Bridge v. Branch, 1876, L. R., 1 C. P. D., 633. 

(c) Abdul Hajai Khan v, Chunia Knar, 1886, 8 All., 377 ; Muhammad Sulaiman 
Khan v. Fatima, 1889, U AU., 314. 

(/) Williams v. BoUand, 1876, L. R., 1 C. P. D., 227. 

(g) R. w. Freemen of Leicester, 1860, 16 Q. B., 671 ; R. v. Mayor of Monmouth, 
and R. v. Mayor of Bolton, 1870, L. R., 5 Q. B., 251. 

(h) Ibid, p. 256. 

(t) Cooke V. Gill, 1873, L. R., 8 C. P., 107, 114. 

(j) Government of Bombay v. Ramnalingji Amarsingji, 1872, 9 Bom. H. C. 
R<)p., 242 ; Babaji v. Lakshmibai, 1884, 9 Bom., 266 ; Ledgard v. Bull, 1886, 13 I. A., 
134 J 9 All., 191, 203. And see s. 20, note, p. 53. 

(fc) Motilal Ramdass v. Jumnadass Javerdass, 1865,2 Bom. H. C. Rep., 42; 
Har Narain Singh v. Chaudrain Bhagwant Kuar. 1891, 13 All., 300 ; and see Spooner 
V. Juddow, 1850, 4 Moo. I. A., 351. 



Digitized by 



Google 



8SCT« 18J JDXMDICTIOll IN RMPBOT 0> mnRB^ ^ 

idiloli the Court is competent to try, an irregnlarity iu the maimer in 
which it was brought before the Oourt may be waived ;(a) thus, if in 
a suit in which leave to sue is necessary, no leave has been given, but 
the defttiidant, in ignorance of the defect, has raised no objection, he 
has waived the irregularity, and is not entitled to apply for a writ of 
prohibition, or otherwise object to the jurisdiction. (^) But if the de- 
fendant does not appear, the Court will have no jurisdiction. There are, 
however, two exceptions to this rule, with respect to the pecuniary 
limit to the jurisdiction of the Small Cause Court. The first is con- 
tained in section 20 of this Act, under which the express consent of the 
parties may confer jurisdiction upon the Court up to any amount. The 
second is contained in section 11 of the Suits Valuation Act, 1887, under YII of 1887, 
which a defect of jurisdiction arising from the pecuniary limits of the 
jurisdiction of a Court may be waived, so as to bar a party from raising 
the question in a Court of appeal or revision, if such defect has not 
^ prejudicially afllected the disposal of the suit or appeal on its merits.*' 

The value of the subject-matter of a suit is a question of fact to be 
determined by the Small Cause Court, and if actually passed upon by the 
Court, cannot be subsequently questioned, except upon appeal. 8o, too, 
whether the agreement referred to in section 20 has been duly entttPed 
into and filed as therein prescribed, would seem to be a question of fact to 
be determined by the Small Cause Court alone. But the fact that the- 
Court hae acted as if it had jurisdiction will not warrant the inference' 
that the Court has passed upon the facts on which its jurisdiction de- 
pends ;(c) therefore, if it ap{>ear on the face of the record that the Small 
Cause Court has exceeded its ordinary jurisdiction, it will be eompet^it 
to another Court to inquire whether those facts were actually passed 
upon by the Small Cause Court. 

When the Court finds that it has not jurisdiction to try a suit it 
should return the plaint for presentation to the proper Court, (d) Eyery 
Court has inherent jurisdiction to dismiss any suit which is an abuse of 
the process pf the Court, but should only exercise this power in very 
exceptional oases.(tf) 

(a) M9 pofiee Piatt, 1884, h. ft., |2 Q. B* 9^ 38^ 341 $ Bab^ Vt L^kshinibAJ, 
ubi supra i L^dgard «• Boll, ubi 9upr(u 

(6) Moore v. Gamgee, 1890, 25 Q. B. D., 244 ; Broad v. Perkixw. 1338, 21 Q, B, J>n 
533 ; and see Farqnliaraon v. Morgan, 1894, 1 Q.B., 552, 559 } Piaam v, Attomej-Oeneral, 
1874, L. E., 5 P. 0., 516 ; Sadasiva Pillai v. Bamaling^ Pillai, 1876, 15 B. L. B., 883, 403. 

(c) Carratt v. Morley, 1841, 1 Q. B., 18. 

(d) MnsBamat Edoo v. Shaikh Hefaznt Hossein, 1870, 18 W. B., 858 ; Babaji v. 
Lakshmibai, 1884, 9 Bom. 266. 

<#) LawxeoM v, Komys, 1890, 15 App. Ca., 210$ HaggavA ^ PeUeier Tr^resy 
L. B., 1892, A. C, 61. 
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Liabilit J of 
Judge ; 



of officer of 
Court; 



If the Judge of an inferior Court lias jurisdiction over the enbjeot- 
matter of a Buit, he is not liable for an irr^;ularity in the proceedings, or 
for coming to an erroneous conclusion : the remedy of the party aggrieved 
is by application to the superior Court. (a) At Common Law a Judge was 
liable for an act done under his command and authority when he acted 
without jurisdiction ; the question whether he had jurisdiction depended 
upon the state of facts as they appeared to him, but a mistake of law did 
not give him jurisdiction. (6) By statute a Judge is not answerable for 
acts done by him in discharge of his judicial duty without jurisdiction, if 
)ie at the time, in good faith, believed himself to have jurisdiction, (c) He 
must have exercised reasonable care and attention in doing or ordering 
thp act ; a belief based on no probable or plausible grounds and arrived 
at inconsiderately and without due enquiry, cannot be considered a belief 
in good faith.(c2) The Judge of a Court of Becord, or of a Court exercising 
th^. -powers of a Court of Becord, is not liable for any act done or word 
spoken by him judicially, however irregularly or maliciously ;(e) nor 
for ^the wrongful act pf his officers done under colour of the process of 
the. CQXi;ri,(f) There is no difference in this respect between Judges of 
the superior Courts and other Judges. (9) A ministerial officer of the 
Court is not liable for acts done by him in pursuance of the order of 
tl^e. Court ; even though such order is wrong, as where the Registrar 
iligns and issues an order of commitment illegally made by the 
Judge ;(A) but he will be liable if he act without such order, (t) He is, 
equally with the Judge under whose order he acts, not liable for the 
wrongful acts of any person acting or purporting to act in execution of 
the process of the Court.( j) An officer of Court is not liable for the exe- 
cution of any warrant or order which he would be bound to execute, if 



(a) Aokerlej v. ParkinBon, 1851, 1 M. & S., 411. 

(b) Garratt v, Morley, ubi supra ; Honlden «. Smith, 1850, 14 Q. B., 841, 852 ; 
Galder v. Halket, 1840, 3 Moo. P. G., 28. 

61 & 52 Vict, ^ (c) Act XVIII of 1860, s. 1. Cf. the Gounty Gourts Act, 1888, b. 66. 

o. 43. (d) GoUector of Sea GnstomB, Madras v, Pnnniar Ghithambaram,l876, 1 Mad., p. 106. 

(e) Floyd v. Barker, 12 Bep. 28 1 Groenvelt v. Bnrwell, 1 Ld. Baym., 454; 
I^y V. Blackbom, 1868,^ 8 B. & S., 576; Soott v, Stansfield, 1868, L. B., 3 Ex., 220 ; 
GoUector of Sea Gostoms, Madras v, Pimniar Ghithambaram, supra; Haggard 9. 
Pelicier Fr^res, uli supra. 

(/) Honlden «. Smith, uhi supra, 

(g) Anderson 9. Gorrie, 1894, 71 L. T. Bep., 382, p. 384. 

(h) Dews «. Biley, 1851, 11 G. B., 434. 

({) Andrews v. Marris, 1841, 1 Q. B., 3. 

Xi) Qplroyd p, Breare,ll819, 2 B. ^ Aid., 473; Tamas v. Morris, 1886, 2 a M, 
*B.,298, 
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within the jariBdiotion of the person issning it. (a) At Common Law he. 
was liable if the warrant was erroneous on the f aoe of it ;(6) but under 
the County Courts Act, 1888, it has been held that he is not liable i(c) 
and the Indian Act appears to afEord a similar protection. 

A party at whose instance an erroneous judgment is given is not of paity. 
responsible for acts done under process issued thereunder, even if the 
Court had no jurisdiction, (d) As to the liability of officers of the CburiT 
for the improper execution of process, see Chapter XI of the Act. 

There are three Courts, whose jurisdiction is limited to the area^ of Competiiig 
the Madras Presidency Town, the High Court in the exercise of its ordi- JJ^J^yJ^^" 
nary original jurisdiction, the Madras City Civil Court, and the Small* Courts. 
Cause Court. The Small Cause Court has exclusive jurisdiction over 
oases, otherwise falling within its jurisdiction, in which "the debt, 
damage or value of the property sued for does not exceed one hundred 
rupees ;'*(^) ^^ ^^ concurrent jurisdiction with the High Court in mat- 
ters exceeding one hundred rupees and not exceeding two thousand 
rupees in value. The Madras City Civil Court has no jurisdiction in 
matters cognisable by the Small Cause Court ; it has ooncurrent juris- 
diction with the High Court in matters not exceeding two thousand 
five hundred rupees in value.(y ) Section 15 of the Code of Civil Pro- 
oedure, which requires a suit to be instituted in the Court of lowest 
grade, has never applied to the Small Cause Court, and is indeed im- 
pliedly excluded by the terms of section 22 of this Act ; accordingly 
a suit cognisable by the Small Cause Court may be brought in the 
High Court, subject to the payment (in Madras) of the ad valorem insti* 
tution fee payable in the Small Cause Court,(^) and the penalty as to 
costs contained in section 22. The provisions of the Code of Civil Fro*' 
cedure do not apply to questions of the competing jurisdictions of 
several Courts of which one is not governed by the CQde,(&) i^nd thpe* 
fore the provisions of the Code with respect to the joinder of several ^^s* 
tinct causes of action and the splitting of causes of action, as afEecting^ 



(a) Act XVIII of 1860,8. 1. Of. the Oountiy Oonrts Act, 1888^ s. 6$» 61 ft 62 Yioi. 

Q>) Grant v. Bagge^ 1802, 8 Bast, 128; King v. Harrison, 1812, 16Bast| ^6cs^^* 
Carratt «. Horley, vhi supra. . . . ' 

(c) 61 ft 62 Yiot., 0. 43, 88. 64,66; Aspey v. Jones, 64 L. J., Q. B., 96. 

(<0 Carratt v. Horley, ubi «upra; Aspey «. Jonee, ubi w/pra. ^ 

(e) Letters FkUient of the High Conrt^ a. 12. 

(/) The Madras City Civil Court Act» s. 8. Vll of 180d. 

(jg) Whether the valae of the snit be below or above Be. 1,000. Bnling of 
Collins, 0^*, in C. S. 181 of 1896, and C. S. 188 of 1896, in the Madras High Court, 

{h) Mirkhan v. ^adaisa, 1889, 18 Mad., 146. . ) 
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Joinder of 
causeB of 
action. 



Splitting 
cansefl of 
action« 



juti^ctiiHi) will noif apply as between the High Goturt and the Small 
Cause Cpnrt.(a) The exclusive juiriadiction of the Small Cause 
Courts in Srespect of suits not exceeding Bs. 100 in value^ is therefore 
not ousted, undei^ section 45 oi the Code, bj joining several distinct 
causes of action in one suit in the High Court, so as to exceed the 
pepiuniarj limit of the former Court ; but causes of action in respect of 
-^hioh the two Courts have concurrent jurisdiction may be joined ; and 
since there is only one suit, and only one decree will be passed therein, 
it would seem that no penalty as to costs will be incurred, under 
section 22 of this Act, by reason of such joindert Neither can a plaintiff 
oust the jurisdiction of a Court by making merely colourable additions 
to his claim> or by the careless or reckless inclusion of matters to which 
he clearly had no claim ; (6) or by claiming an alternative relief to 
which he is not entitled, (o) The failure of a plaintiff to maintain a 
bond fide claim) does not affect the jurisdiction of the Court ;(dl) thus 
the jurisdiction of the High Court will not be taken away by the 
plaintiff beil^ unable> owing to a defect of evidence, to prove damages 
exceeding the pecuniaiy limit of Bs. 100, when the suit was hond fide 
brought for a larger amount. («) 

XJncler the fingliih Common Law an entire oontraot i^ debt could not 
be sevei^ into separate sums in order to oust the jurisdiction of the 
King's Court, and give jurisdiction to an inferior Court. (/) This 
(principle was extended to the ease of several contracts made at dif* 
lei^ent times between the same parties^ but of the same nature and sd 
cOtmected that they could be included in one count in the declaration, (^) 
but was held not to apply wh^:« the contracts w^« distinct and 
tmoonkie^ed i{h} and considerable doubt was thrown cm this extension 



Xa) 8e6 B. 6, note, p. 7. 

fh) \0^sfihm^r\ Bliatkiur ». ^abaji fibatkat, 1888, 8 Bom., 81, SS ; Bonomallj Nawn 
Dl, OMtt{»UU) 18?Sj 10 B. L. B., 193, 19 W. B., 20 j Motoo v. Yerapah Chetty, 1872, 
17 W. R., 243. See, however, Koti Pnjari v. Manjaya, 1897, 21 Mad., 271, p. 274. Damo- 
dhifcr ». TJCimb^, 1885, 10 Bom., 870, was decided upon the wording of s. 5 of Act XI 
of 1865, " w^^ere.the dei)t» cbBuge er demand does not «xoeed " tiie pecimiary limit. 

<<), Nanda Kmsar Banetjee i\ Ishan Chaadnt Banerjee^ 1868, 1 B. L. :R., 91, 
A. S. C. 

(d) Koti Fvjari v. H&njayai $upra, 

(e) Sikknr Chrn^d •« 8ooringnmU, 1 Hyd^ 278 $ Letters Patent, cdatue 12. 

(/) Boll. Abr. Prohibition, 817, and FitdMli>eii, Natnfa Brevinm, 46, cit6d in 
• Be Aykroyd, Grimbly v. Aykroyd, 1847> 1 Bx.> p. 489, and May<N*, Ac., of London v. 
<ik»X) 1866^ L, B.| £ H. L^ 280, p. 284. 

(a) Anon. 1 Veiitarifl, 66$ GirHng #. Alders, 1 Yeni^, 78 * 2 Keble, 617. 
{h) King ir. Sheriff of Herefordshire. 1881, IB. 4 Ad., 678. 
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of tbe doctri&e by the case iMt oiied.(a) Howoy^, the modem exp^ee^ 
sion " catLse of aotion," whicli is used both in this Aot and in the 
Letters Patent of the High Court, with reference to the jurisdiotion of 
the Oonrte, has been held to mean " oause of one action," and to include 
several oontracts,(6) such as the sereral items in a tradesman's btl], 
where one item is connected with another in the sense that the dealing 
is intended to be continuous, so that one item if not paid maj be united 
to another, and form one entire demand, (c) " But there is no positive 
law (except so far as the County Courts Acts hare from a very early date 
dealt with the matter) against splitting demands which are essentially 
separable."((2) Accordingly, a claim for goods supplied and money lent 
is composed of two distinct causes of action, notwithstanding that the 
creditor has included them in one account ; and he may bring a separate 
suit in the inferior Court for each cause of action.(0) Where a con« 
tract provides that the various items are to be treated as separate 
contracts a separate suit can be brought in respect of each item.(/) 

*' The cause of action has no relation whatever to the defence which 
may be set up by the defendant, nor does it depend upon the character 
of the relief prayed for by the plaintiff. It refers entirely to the grounds 
set forth in the plaint as the oause of aoti<m, or, in other wi^ds, to the 
mtdia upon which the plaintiff asks the Court to arrive at a conclusion 
in his favoor.'X^) The same act may give rise to two distinct causes of 
aotioQy where two distinct rights are violated ; since the wrong consists in 
the damage done> not in the doing d the particular act. The test is 
whether the same sort of evidence would j^ve the plaintiff's case in both 
suits $ if so, there is but one cause of action. (^) Accordingly, it has been 



(a) Se9 In r« Ajkroyd, Grimbly v, Aykxoyd, 1847| 1 fix., 479, p. 400^ 

(b) Hesketh v. Fawcett, 1848, 11 M. & W., 856, 860. 

(c) In re AjlaayO^ uhi supra, decided under the Small Debts Act^ 1846, s. 68 ; 9 A 10 Vict 
followed in Wickham v. Lee, 1848, 18 L. J., Q. B., 81 1 Oanom Jooma •• Thucker c. 95. 
Liladhor Eissowji, 1878, 2 Bom., 570 ; and see Blackwell A Co. v. Smnar A^iued, 1869 

6 Bom. H. C. Bep., 0. C. J., 88, decided nnder Act IX of 1850, 8, 84^ 

(d) Bnmsden v. Hun^brey, 1884, 14 <J. B. D^ 141, 161 1 citing Sodden v, Tmtop, 
1706,6T.B., 607. S.84of theSmaUOanaeConrtsActof 1850, prohibited the division jx of 1850 
of any cause of action. Ss. 42 and 48 of the Ck>de do not apply to the SmaU 

Cause Court. 

(#) Brnnakill «. Powell, 1860, 19 L. J„ lUcb^ 36SL See Kimpton p, Willey, 1860, 
19 L. J., 0. P., 269 ; Neale v. Ellis, 1843, 12 L. J., Q. B., 829. 

(/) Yolkart V. Sabjtt S^0b, 1896, 19 Mad., 804. 

(g) Mussammat Chand Kour ip. Partab Singh, 188S, L. R., 16 I. A., 186, 169 : and 
S0e Oispen on Estoppel, pp» 876^280. 

(h) Bmnsden «• Humphrey, ubi supra i Buckland v* Johnson^ 1854| 28 L. J C P 
284. ^ ^ • 1 
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held thai an act whereby a persoa is damaged in person and in property 
gives rise to two causes of action ;(a) and the wrongful dispossession of 
a man from immoveable property and the wrongful detention of his move- 
able property give rise to distinct causes of action, though his title to both 
properties arises under the same will.(&) But the conversion of several 
things by one act of conversion constitutes one cause of action, and the 
owner of the goods cannot bring a suit for the conversion of one of the 
things and a separate suit for the conversion of another ;(c) nor can two 
suits be brought for different portions of the same libel. ((2) 
Abandoninenfc The right of a plaintiff to abandon portion of his claim in order 
of por^ of ^ ]jring his suit within the pecuniary limits of the jurisdiction of the 
tion. Small Cause Court, though not expressly given by the Act, is assumed 

by section 39 (4).(6) The Court has no jurisdiction to try the suit unless 
the excess has been abandoned ;(/) and the mere fact of suing for portion 
of an entire demand is not an abandonment of the excess, but some act 
of abandonment in the Court is necessary.(^) Acocu^dingly, the proper 
course is for the abandonment to appear on the face of the plaint, since 
otherwise the Court would be trying a claim exceeding the limits of its 
jurisdiction i(h) but if the amount claimed by the plaint is within the 
limit, and it is found at the hearing that the amount actually due exceeds 
the limit, the plaintiff may then abandon the excess, since the Court 
originally had jurisdiction, (f) If a plaintiff abandon portion of his 
claim in order to bring his suit in an inferior Court he cannot sue on the 
same cause of action again for the remainder of his claim ;{f) but where 
the claim consists of several connected contracts, which form a *' cause 
of one action " within the principle of Grimbly v. Aykroyd,(X() and the 
creditor has recovered judgment in a suit upon one contract, without 
expressly abandoning his claim in respect of the other contract, and 
without objection raised by the def endtot, he will not be presumed to 

(a) Bnmsden v, Hninphrey, uhi »upra ; BucUand v, JohnsoB, ubi supra, 

(b) Bajah of Fittapnr v. Sri Bajah Yenkata MoMpati Snrya, 1885, L. B., 
12I.A,U6. 

(c) Ihid, p. 119. 

(d) MacdongaU v. Knight» 1890, L, B., 26 Q. B., D., 1, 10. 

(e) Baghonaih Mnkond v. Saroeh E. B. Kama, 1898, 28 Bom., 266. The right 
was expreaely given bj the former Act, IX of 1860, 8. 84. ^ 

(/) Goraohond Ohmider Boae v, Charxoo Chmider Ghose, Bonrke, O.O., 8 1 Oor., 98. 

{g) Vines V. Arnold, 1849, 19 L. J., 0. P., 98; BnmskiU v. PoweO, 1860, 19 L. J., 
Ex., 862. 

(h) Avards v. Bhodes, 1868, 22 L. J., Ex., 106. Cf. s. 84 of Act IX of 1850. 

(0 Isaac V. Wyld, 1851, 7 Ex., 168; 21 L. J., Ex., 46. 

(i) Lord Bagot v, Williams, 1824, 8 BaxQ v. Orees, 285. Cf. Act IX of I860, 
B.84. 

(lb) 1847,1 Sz., 479. 
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• 

have abandoned such daim, and may bring a fresh snit thei^efor.(a) 
Where a suit compriseB mare than one difitinct cause of aotion, and the 
plaintiff abandons one and recorers upon another cause of action, he is 
not precluded from bringing a fresh suit in respect of the abandoned 
cause of action.(&) 

In the decisions under clause 12 of the Letters Patent of the High Oaiue of 
Courts, C(Hue of acUon has been held to mean '' all things necessary to ^^^' 
give a right of action ; "(c) but in the cases under seotion 17 of the Code of 
Civil Procedure, where the words " wholly or in part '* do not occur, it has 
been construed to mean ^' any material part of the cause of action."((Q 
The Small Cause Court is a Court of inferior jurisdiction, and *' in actions 
in inferior Courts it is necessary that every part of that which is the giist 
and substance of the action, should appear to be within their jurisdio* 
tion ; "(e) it must be presumed, therefore, that the stricter construotioii 
adopted in the decisions under the Letters Patent, of which the wording 
more nearly resembles that of this section, will be followed rather than 
the decisions under the Code.(/) ^' Cause of action " means ^' every fact 
which it would be necessary for the plaintiff to prove, if traversed, in 
order to support his right to the judgment of the Court."(^) It includes, 

(a) YinoB «. Arnold, vhi supra, Adkin v. Friend, 88 L. T. Eep., 898 ; Jones v. 
Jones, 22 W. B., 677. 

(b) Seddon v. Tntop, 1706, 6 T. B., 607, followed in Thorpe v. Cooper, 1828, 
6 Bing., 116, p. 129. C. P. 0., 8. 878 does not apply to the Small Canae Oonrt. 

(c) Qreeschonder Bannerjee v. Collins, 2 Hjde, 79; Indian Carrying Company 
V, McCarthy, Cor., 116 ; Doya Narain Tewary v. Secretary of State, 1886, 14 Cal., 256, 
270; Bampnrtab Samrathroy v. Premiokh Ohandamal, 1890, 16 Bom., 98; Siohel «• 
Boroh, 1864, 38 L. J., Ex., 179; 2 H. A C, 964; AUhnsen v. Malgarejo, 1868, 
L. B., 8 Q. B., 840; Cherry v. Thompson, 1872, L. B., 7 Q. B., 678. Bnt see Moham- 
mad Abdnl Kadar v. East Indian Bailway Co., 1878, 1 Mad., 876, following Gopi 
Krishna Gossami ir. Nilkomal, 1874, 18 B. L. B., 461, a case decided nnder the Civil 
Piooednre Code of 1869, s. 6 ; Kalidhan Chnttapadhya ir. Shiba Nath Chuttapadhya, 
1882, 8 Cal., 488; Jackson v. SpittaU, 1870, L. B., 6 C. P., 642; Vaughan v. Weldon, 
1874, L. B., 10 C. P., 47 ; Dnrham v. Spenoe, 1870, L. B., 6 Ex., 46. 

(d) Gopi Krishna Gossami v. Nilkomal, uhi supra; Darragh. & Co. v. Porshotam 
Devaji, 1881, 4 Mad., 872; Llewhellin v. Chnnni Lai, 1882, 4 AH, 428; Bishnnath v. 
nahi Baksh, 1888, 6 AU., 277; Laljee LaU v. Hardey Narain, 1882, 9 Cal., 106. 
Since these cases were decided, s. 17 has been modified by the Explanation added by 
s. 7 of Act VII of 1888. 

(e) Notes to Peacock v. Bell, 1 Wm.'8 Saunders, 6th ed., p. 74a, (1) ; and see 
DeSonza v. Coles, 1868, 8 Mad. H. C. Bep., 884. 

(/) And see 8. 16 of this Act. 

(g) Bead v. Brown, 1888, L. B., 22 Q. B. D., 128, 181, per Esher, M. B. ; citing 
Cooke V, Gin, 1878, L. B., 8 C. P., 107; Smnrthwaite v. Hannay, 1894, A. C, 494; 
Mnssummat Chand Knar v. Partab Singh, 1888, L. B., 16 I. A., 166; Nnsserwanji 
Merwanji Fanday «. Gordon, 1881,. 6 Bom., 266; Bamannja v, Devanayaka, 1886, 
8 Mad., 861 ; Mnrti v. Bhola Bam, 1898, 16 All., 166 ; Salinw Bibi p. Sheikh ICnham- 
mad, 1896^ 18 AH., 181, 
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in a suit for breacli of oontrad), both the ooniraGt and the breach there* 
of;(a) and in a snitby the assignee of a debt, the prioe of goods sold and 
delivered out of the jnrisdiotion, the assignment is part of the cause of 
aotion.(6) In an action against an administrator, the grant of letters of 
administration is part of the canse of action, (c) Where a hnndi is drawn 
' bj a man at one place upon a drawee at another place, part of the canse 
of action arises at the former place ](d) but where, in an action against the 
drawer of a bill drawn upon a perscm outside the jurisdiction, it was 
proved that there were no e&cts in the hands of the drawee, it was held 
that no part of the cause of action arose out of the jurisdiction, since there 
was no necessity to prove the facts of presentment and dishonour of the 
bill.(«) In a suit for the price of goods sold and delivered, part of the 
cause of action arises at the place where delivery to the purchaser takes 
plaoe.( / ) Where delivery is made to a purchaser by a carrier appointed 
and paid by the vendor, part of the cause of action arises at the place of 
actual delivery to the purchaser ;(^) but where the carrier is appointed 
and paid by the purchaser it will probably be held that part of the cause 
of action arises at the place of constructive delivery to the purchaser, that 
is, where the carrier takes delivery. (A) If an order is given outside the 
jurisdiction for goods, whereof part are delivered without and part 
within the jurisdiction, part of the cause of action ^ses outside the 
jurisdiction. (4) In a suit between a commission agent and his princi- 
pal, upon a mutual account, part of the cause of action arises where each 
party carries on business. (J) Where an offer is made at one place, and 
acceptance and delivery of the goods are made at another place, pari of 
the cause of action arises at the former place«(^) A man who initiates a 
correspondence by the telegraph must be considered as speaking to the 
person to whom the telegram is sent at the place where it is received ; 

(a) Dots Narain Tewary «. Secretary of State, 1886, 14 Cal., Z6Q, 2f0t Bam- 
partab Samrathrai v, Foolibai, 18Q6, 20 Bom., 767, 775. 

(b) Bead «. Brown, ubi 9upfa, 

(c) FnUer v, Mackay, 1863, 2 B. A B., 673. 

(d) Bampnrtab Sammthroy v. Premsnldi ChaDdamal, ubi supra, 

(e) Wirth v. Auatin, 1875, L. B., 10 C. P., 689. 

(/) Kemp V. Clark, 1848, 12 Q. B., 647 } Re Wiltshire Iron Co., 1868, L. B., 3 Ch., 
443. 

(g) Amdt v. Porter, i860, 80 L. J., Ex., 19. 
IX of 1872. (/») The Indian Contract Act, 1872, s. 91 } Smith v. Hudson, 1865, 6 B. 4 S., 431 ; 

Norman v, Phillips, 1845, 14 M. ft W., 277 j Eg parte Bosyear Olaj .06, 1879, 
110h«D., 660. Bnt see Aris IT. Orchard, I860, 6 H. & K., 160. 

(%) Gold •. Tnmer, 1874, L, B., 10 0. P., 149. 

( j) Bampaxtob Samrathrai ir« Foolibai, 1896, 20 Bom., 767, 776. 

(];) Green v. Beach, 1873, Ii, B., 8 Bz^ 206, 
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and, if lie desires a reply by telegram, snoh reply most be considered as 
giyen to him at the despatch office ; therefore, in the case of a contract 
by telegram, the whole contract and cause of action arise in the place 
where the telegram is received and the answer despatched ;(a) assuming, 
of course, that the breach takes place th^re. Where, however, an offer 
made through the post was accepted at the place where the letter was 
posted, by delivery of the goods ordered, it was held that the whole cause 
of action arose at that place, since the offer was completed when the letter 
was pat into the post. (6) It would seem that an account stated within 
the jurisdiction gives a complete cause of action ;(c) but a mere promise to 
pay or admission of liability will not sustain an account stated;((i) there 
must be an admission of a balance due by one party assented to by the 
other, (e) If the whole cause of action is completed outside the jurisdic- , 
tion, the happening within the jurisdiction of collateral facts, or facts 
evidencing the cause of action, does not give the Court jurisdiction.(/) 

The subject-matter of a suit is the specific thing sought by the The sabjeot- 
plaintiff ; and the jurisdiction of the Court is determined by the nature °>*tter of a 
of the suit as laid by him, that is, by the actual relief sought. Where, 
for instance, the suit is concerned with certain property, that property 
is the subject-matter so far only as it is included in the adjudication 
sought. (^) Therefore the subject-matter is, in a suit for damages 
for trespass to immoveable property, the damages and not that pro- 
perty ;{h) in a suit for damages for breach of contract, the damages, 
and not the goods or other object of the contract ;(») and in a suit upon 
a bond of which the amount is payable by instalments, the particular 
instalment claimed, (j) Where the obligee has made satisfaction in part 
for the damage done by his breach, the subject-matter is the balance of 

(a) Cowan v O'Connor, 1888, 20 Q. B. D., 640. Ab to oontraots by oorret* 
pondence, see Newcomb ir. De Boos, 1869, 2 E. & E., 271 ; Bennie v. Batcliffe, 35 
L. T. Eep., 838; B. v. Bogersi 1877, 3 Q. B. D., 28; Bennett v. CoegrMf, 38 L. T. 
Bep., 177 ; Household Fire Insurance (^. v. Grant, 1879, 4 Ex. D., 216. 

(6) Taylor v. Jones, 1875, 1 C. P. D., 87; B. v. Holmes, 1883, 12 Q. B. D., 28. 

(c) Evans v. Nicholson, 32 L. T. Bep., N. 8., 778 ; cited in Taylor v, Nioholls, 
1876, 1 0. P. D., 242, 245. 

(d) Notes to Peacock v. Bell, 1 Wm.*s Saunders, 5th ed., p. 74d,(J) ; Wallace 
V. Allan, 44 L. J., C. P., 351 ; Taylor v. Nicholls, ubi supra, p. 245. 

(e) Irving v. Veitch, 1887, 8 M. A W., 90, 107 ; Grundy v. Townsend, 36 W. B., 
531 ; and see 2 Wm.'s Saunders, 122, note (c). 

(/) Alderton v. Archer, 1884, 14 Q. B. D., 1. 

(g) Lakshman Bhatkar v. Babaji Bhatkar, 1883, 8 Bom., 81. 

(h) Peary Mohun Ghosaul v, Harran Chunder Gangooly, 1885, 11 CaL, 261. 

(t) Knppu Ohetti «. Ghidambara Mudali, 1881, 1 Mad., 170. 

(i) Smith •• Sims, Qasper, 146. 
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the whole amount of damages which might have been claimed origin- 
ally, (a) In a suit for damages for the wrongful conversion of a pledge 
the amount recoverable, and therefore the proper subject-matter, is the 
excess of the value of the pledge over the amount due on the loan. (6) 
The jurisdiction of the Court does not depend upon the nature of the 
questions which may fall to be decided in determining whether the 
plaintiff is or is not entitled to the relief sought by him, and is not 
ousted by a plea which would not form the subject of a separate suit 
in the Small Cause Court. In such case the Court has power either 
(1) to determine such plea incidentally ;(c) (2) to grant an adjournment 
for the determination of the question by a Court competent to decide it 
finally ;((i) or (3) to return the plaint for presentation to such Court. (e) 
A plaintifE cannot by a colourable evasion of the Act, as by framing 
his plaint in a particular manner, confer jurisdiction on the Court. 
Therefore a plaintifE who, being out of possession of immoveable pro- 
perty, has his proper remedy in an action of ejectment, cannot give the 
Court jurisdiction over a question of title by framing his suit as 
one for " damages on account of rent."(/) The Small Cause Court has 
jurisdiction to try all suits of a civil nature except those specifically men- 
tioned in section 19; accordingly the following suits have been held to 
fall within its cognisance :((/)— suit to recover damages for trespass 
to immoveable property ;(^) for rent of immoveable propei'ty ;(i) for 
damages for wrongful appropriation of produce of land ;{j) for damages 
for use and occupation of land ; (A;) for maintenance ;(Z) for damages 

(a) Mehervanji Mancharji v. Pnnja Velji, 1868, 5 Bom. H. C. Rep., 0. C. J., 147. 

(b) Hasam Kasam «. Goma Jadaivji, 1868, 5 Bom. H. C. Rep., O. C. J , 140; 
following Johnson v. Stear, 1863, 33 L. J , 0. P., 180, and Chinery v. Viall, 1860, 
29 L. J. Ex., 180. 

(c) Bapnjl Raghnnath «• Knvarji Ednlji Umrigar, 1890, 15 Bom., 400. 

(d) Manappa Mndali v. McCarthy, 1881, 3 Mad., 192, p. 200, per Turner, C J. 

(e) S. 19A. 

(/) Kumara Venkatachella Reddiar v. Narayana Reddy, 1869, 4 N'ad H. C. 

Rep., 398 ; Jamnadas v. Bai Shivkor, 1881, 5 Bom., 572 ; Kalidas v. Yallabhdas. 1881, 

6 Bom., 79. These cases were doubted in Bapuji v. Kuvarji, 1890, 15 Bom,, 400, 405. 

XI of 1866 (9) T**® cases marked P., cited below, were decided under the Provincial Small 

IX of 1887. Cause Courts Acts, 1865 and 1887, but are also applicable to this Act. 

(h) Peary Mohun Ghosaul v. Harran Chunder Gangooly, 1885, 11 Cal., 26l. 

(1) Bapuji Raghunath v. Kuvarji E!dulji Umrigar, ubi supra. 

(J) Krishna Prosad Nag v. Maizuddin Biswas, P., 1890, 17 CaL, 707 ; Manappa 
Mudali V. McCarthy, P., 1881, 3 Mad., 192; Annamalai r. Subramanyai, P., 1893, 
15 Mad., 298. 

(k) Makhan LaU Datta «. Goribnllah Sardar, P., 1890, i7 Cal., 541. 

(I) Pokala 9* Morugappa, 1886, 10 Mad., 114. ' • 1 / 
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for breach of an implied oontract for quiet enjoyment ;(a) for an ascer- 
tained Bum, being a share of the profits of land had and received for 
plaintiff's use. (6) 

The Act does not indicate the manner in which the value of the Valoe of the 
subject-matter is to be assessed, either for the purposes of jurisdiction or ^^^l^^ 
for the calculation of the fees payable under sections 71 and 72. 
Under the Bombay Civil Courts Act, which contains a provision xiv of 1869. 
as to the value of the subject-matter similar to that in section 18 of 
this Act, it has been held that " what prima facie determines the juris- 
diction is the claim, or subject-matter of the claim, as estimated by 
the plaintiff, and this determination having given the jurisdiction, the 
jurisdiction itself continues whatever the event of the suit ; " subject 
to the principle that " the jui'isdiction of the Court properly having 
cognisance of the cause is not to be ousted by unwarrantable additions 
to the claim." (c) It is submitted that this decision does not apply to 
an inferior Coui't of limited jui'isdiction like the Small Cause Court, 
but that the Court must in each case estimate the actual mai'ket value 
upon the evidence before it.(d) Section 7 of the Couiii Fees Act, 1870, VII of 1870. 
relates only to fees payable under that Act ; and sections 3 and 8 of the 
Suits Valuation Act, 1887, relate only to suits in which fees ai'e payable VII of 1887. 
under the formei* Act,(eJ and therefore these provisions do not apply 
to the Small Cause CouiHi. 

Sub-section (a). Either wholly or in part. — '' If it were a merely local 
Court, and nothing more, its jurisdiction would be limited by the 
boundaries stated, and every material fact necessary to found jurisdic- 
tion must have taken place within the locality defined by these boun- 
daries."(/) The words " in part " therefore extend the jurisdiction of the 
Court beyond the local limits prescribed by section 17 ; an extension 
which the words " cause of action " alone would not justify. Since the 
jurisdiction must not be extended by implication,(^) the words " in 
part " should not be implied when they have not been expressly used by 



(a) Bisva Nath Shah v, Kaba Kumar Chowdhary, P., 1888, 15 Cal., 7l8. 

(b) Damodhar Gopal Dikshit v. Chintaman BalkriBhna Earve, P., 1882, 
17 Bom., 42. 

(c) Lakahman Bhatkar v. Babaji Bhatkar, 1888, 8 Bom., 31, 38, per West, J. 

(d) maiiliQori Singh v. Tofanee Singh, 1898, 12 Beng. L. Bep., 113 ; Jeebraj Singh 
r. Inderjeet, 1872, 12 Beng. L. Bep., 115, note ; Re Bamchandra Laksmanji, 1876» 
1 Bom*, 118. And see 120 Innes, 1871, 8 B. L. B., App., 43; Be Maclean, 1874, 
6 N.-W. P. H. 0. Rep., 214; Elston v. Rose, 1868, L. B., 4 Q. B., 4. 

(e) See Conrt Fees Act, 1870, s. 6 ; and see ss. 71, 72 and 77, infra, 
(/) Read ♦. Brown, 1888, 22 Q. B. D., 128. 

(g) See Simpson v. Blues, 1872, L. R«, 7 C. P., 290, iupra, p. 28. 
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the Legklature ; therefore, in Explanations II and III to this seetion, 
*^canBe of action'* must be construed to mean '"every material fact 
necessary to found jurisdiction.*' That is, the whole cause of action 
must arise in the places there mentioned. 

The leave of the Court — Except where all the defendants reside 
within the local limits, or those who do not so reside acquiesce in the 
institution of the suit, the leave of the Court is a condition precedent 
to jurisdiction ; where none of the defendants so resides there is super- 
added the condition that such leave has been recorded by the Court in 
writing. The reasons for a refusal of leave must in all cases be recorded 
in writing, if the whole cause of action arose within the local limits. 
The grant of leave is a matter of judicial discretion, (a) the Court should 
therefore examine the particular circumstances of each case, and should 
not frame for itself rules for the exercise of its discretion, (6) or delegate 
its functions to an officer of the Court, either by means of a prospective 
order in a particular case,(c) or by a general rule of Court, (df) In the 
case of a military officer, or other defendant who is compelled by his 
duty to reside in a distant place, the Court should exercise this discretion 
with great care.(e) In pei*sonal actions, in which the defendant is 
resident in a foreign country, the Courts of that country should be 
resorted to, notwithstanding that the cause of action arose within the 
jurisdiction, or that the contract, the subject of the action, was to be 
performed there. ( f) Leave must be specifically sought and gi*anted for 
the purpose of giving jurisdiction to the Court ;(</) leave granted for 
any other purpose, for instance, leave to sue in formd paupei-is, will not 
confer jurisdiction. (^) Leave must be granted at the time of the 
acceptance of the plaint and cannot be granted afterwards. If it is sought 
to add a defendant out of the jui*isdiction, leave to sue such defendant 
must be expressly granted, notwithstanding that leave has already been 
obtained as against the former defendant, (t) Leave when gi'anted 

(a) Bajam Ghetti t?. Seshayya, 1895, 18 Mad., 236 ; Queen v. Turner, 1897, L. R., 
1 Q. B., 446. 

(b) WaUis V. Taylor, 1886, 18 Cal., 87 ; CoUett v. Armstrong, 1887, 14 Cal., 526. 
" The Cashmere," 1890, L. B., 15 P. D., 121. 

(c) Andrews v. Marris, 1841, 1 Q. B , 8. 

(d) Bajam Chetti v. Seshayya, uhi supra, 

(e) WaUis v. Taylor, supra ; CoUett v, Armstrong, supra. Leave was granted in 
the case of a military officer in Watts A Co. v. Blackett, 1890, 18 Cal., 144; and 
WaUis & Co. V. Bailey, 1891, 18 CaL, 372. And see O'Kinealy, C. P. 0., p. 665. 

(f) Gordyal Singh v. Baja of Faridkot, 1894, 22 Cal., 222, 238. 

(g) Bampartab Samratbrai v. FooUbai, 1896, 20 Bom.» 767. 

(h) Jairam Narayan Baje v, Atmaram Nara3raii Baje, 1880, 4 Bom., 482. 
(t) Bampartab Samrathrai «. FooUbai* ubi supra. 
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relates to the cause of action laid and relief claimed by the plaint, and 
does not confer jurisdiction with respect to a claim not judicially con- 
sidered at the time; accordingly, the plaint cannot be subsequently 
amended so as to alter the character of the suit; (a) but it may be 
amended so as to plead facts showing that part of the cause of action, in 
respect of which leave was originally given, happened within the juris- 
diction. (6) If leave to sue has been granted without notice to defend- 
ant, he can raise the question of the jurisdiction of the Goui*t at the 
trial of the suit.(c) A defendant is not bound to appear in answer to 
the summcms of & Court which has no jurisdiction over him ^(d) but, if 
leave to sue has not been obtained, he may appear and object to the 
jurisdiction, (e) and, if he appears but does not raise the objection until the 
Court has decided against him on the merits, it would seem that he will 
be considered to have waived any objection to the jurisdiction.(/) 

An order giving leave " is not a mere formal order, or an order 
merely regulating the procedure in the suit, but one which has the effect 
of giving a jui'isdiction to the Coui*t which it otherwise would not 

have , and it may fairly be said to determine some right " between 

the parties ; accordingly an order giving leave under section 12 of the 
Letters Patent of the High Coui't is appealable.( g) When an application 
for leave has been refused by one Judge of the Coui'fc, it cannot be 
renewed before anothei* Judge on the same grounds«(^) 

In the Madi'as Coui*t an application for leave must be in wi*iting, 
signed and vei'ified on oath or solemn affirmation, (i) ^nd may appai*ently 
be made without notice to the defendant. 

Sub-section (b). — Compare sections 16 and 17 of the Code of Civil 
Procedure, and clause 12 of the Lettei's Patent of the High Court, (y) 

(a) Hadjee Ismail Hadjee Habeeb v. Hadjee Mahotnod Hadjee Joosub, 1874, 13 
B. L.B., 91, 98; Bampurtab Sammthry v. Premsakh Chandamal, 1890, 15 Bora., 93, 

96 

(b) Fink V, Boldeo Dom, 1899, 26 Gal., 715. 

(c) Nagamoney Madaliar v. Janakiram Mudaliar, 1894, 18 Mad., 142. 

(d) Qurdyal Singh v. Rajah of Faridkot, uhi supra, p. 237. 

(e) Brown v. London and North-Western Baiiway Co., 1868, 4 B A S., 326. 
(/) In re Jones v. James, 1850, 19 L. J., Q. B., 267 ; Moore r. Gamgee, 1890, 

25 Q. B. D.y 244 ; and sec the cases cited, p. 25, note (b). 

(g) Hadjee Ismail v. Hadjee Mahomed, uhi iupra, p. 101 ; DeSouza V. Coles, 1868, 
* 3 M. H. C. Bop., 384 ; and see Bampurtab Sammthry v, Premsoldi Chandamal, 
1890, 15 Bom. 93, 97. i^s to appeals from the Small Cause Conrt, see 8. 37, note. 

{h) Vythelinga Mudelly v. Cundasawmy MudeUy, 1875, 8 M. H. C. Bep., 21. 

(0 Madras Bales, r. 29, p. 150, po»L 

( j) For caaei decided under these enaotihents^ sea O'Kinealy, G. P. C, pp. 
48 to 51. 
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Actually and Yolimtaiily reside — The term residence implieB per- 
manent dwelling in a place ; it is the place whei*e a man dwells habitually 
and ordinainly, for all purposes, as distinguished from a place where he 
may go and dwell occasionally, (a) Where a man has a permanent resi- 
dence, a stay at another place with a definite or temporary purpose is not 
residence ;(6) a stay by an officer on leave, (c) or by a litigant for the pur- 
poses of a suit((i) does not constitute residence. Such a stay will, how- 
ever, be deemed to constitute residence, if the whole(e) cause of action 
ai'ose at the place of temporary lodging ; and the defendant may be sued 
in either forum in respect of such cause of action, if he is " actually 
and voluntarily residing " there at the instituiion of the suit. (/) A 
compulsory detention in gaol does not constitute residence. (^) It was 
held by the Supreme Coui't of Calcutta that a person brought within the 
jurisdiction and confined there without just cause was not an" inhabitant"' 
within the meaning of its Charter ){K) otherwise if he were in gaol upon 
conviction of a criminal offence ;(t) but in neither case is he a voluntary 
resident within the meaning of this sub-section. If a man has no per- 
manent residence, he will be taken to reside at the place where he is 
actually staying. (j) A man may have several permanent residences \(Jc) 
the sub-section accordingly requii'es that the defendant should actually 
reside, that is, be personally living, within the jurisdiction. Where a 
man habitually resides for a poiiiion of the year at a place, a stay of a 
few days would appear to be sufficient to constitute actual residence at 
that place. (Z) " Reside " and " dwell " are equivalent terms, and the 
decisions as to the one ai*e applicable also to the other ;(in) but they 
are often employed by the Legislatui'e in different senses, and the 



(a) Modhn Soodan Chowdhery v, Cocbrano, 1880, 6 Cal. L. Bep., 417 ; Gosvami 
Shri V, Shri Govardhanlalji, 1890, 14 Bom., 541, pp. 649, 550; 18 Bom., 294. 

(b) Macdougall v. Pateraon, 1851, 11 C. B., 755 ; 21 L. J., (0. P.,) 27. 

(c) Kavasji Framji v. Wallace. 1863, 1 Bom. H. C. Bep., 113. 
(rf) EmritloU v. Kidd, Hyde, 117. 

(c) See p. 35, ante, 

(/) Explanation II. 

{g) DuDstan v. Pateraon, 1858, 5 C. B., N. S., 267. 

(h) Dnhan v, Mendes, 1809, Morton, 147. 

(i) Oollpersand Dutt v. Prankissen Holdar, 1880, Morton, 165. 

(J) Morris «. Baumgarten, Coryton, 152 $ as explained in Gosvami Shri v. Shri * 
GoFardhanlalji, ubi suprat p. 549; Alexander v. Jones, 1866, L. B., 1 Ex., 183. 

(Jk) Butler v, Ablewhite, 1859, 6 0. B., N. S., 740. 

(I) Nishadiney Dossee v. Kally Kristo Ghose, Ooryton, 24. 
(m) Mahomed Shnffli «. Laldm Abdola, 1878, 3 Bom., 227 ; Ereret v. Frere, 1885, 
8 Mad., 205. 
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constraction will of course vary according to the context. Cases, for 
instance, relating to service of process, or giving security for costs, 
cannot be usefully cited upon a question of jurisdiction, (a) A suit for 
rent of land situate in foreign territory is a personal action, and may be 
brought against a defendant residing in British India. (6) 

Carry on businesf. — The ordinary meaning of these words is " carry 
on his own business ; " they import that the person in question has control 
and direction with respect to a business, and also that the business is 
one carried on for some pecuniary gain, as distinguished from some service, 
employment or occupation. Therefore, a clerk employed by a solicitor 
or by Government at an office within, but resident outside, the jurisdic- 
tion does not caiTy on business within the jurisdiction. (c) A zemindar, 
it would seem, does not can*y on business in collecting the rents or 
managing the affairs of his zemindary ; and cannot, therefore, be sued at 
the places where those acts are performed by his servants or agents. (d) 
The business must be one in which a man may contract debts, and 
ought to be liable to be sued by persons who have dealings with him ; 
thus the payment of offerings and the receipt of alms is not carrying on 
business. (e) It has been held that the carrying on business must 
be a personal act, and that it is not sufficient to found jui'lsdiction that 
a man who never comes within the jurisdiction, carries on business 
there by an agent ;(/) but according to the more recent decisions of the 
Bombay and Madras High Courts the carrying on business need not be 
personal, and a person outside the jurisdiction, even though he be not a 
British subject, (gr) may carry on business by means of an agent within 



(a) Qaeen «. Stapleton, 1853, 1 Kll. & Bl., p. 772; Mahomed v. Laldin, ubi 
supra I Gosvami Shri v. Shri Govardhanlaiji, uhi sttjpra, 
(6) Bhujbal V. Noenbeju, 1897, 19 All., 450. 

(c) Lewis V. Graham, 1888, L. R., 20 Q. B. li., 780; on appeal, auh nom. Graham 
V. Lewis, 1888, L. R., 22 Q. B. D., 1 ; foUowing Bnckley v. Hann, 1850, 6 Ex., 43, 
and Sangster v. Kay, 1850, 5 Ex., 386 ; and distingnishing Ex parte Brenll, ht, re 
Bowie, 1880 L. R., 16 Ch. D., 484. 

(d) Nobin Chunder v. Bnroda Kant Shaha, 1873, 19 W. E., Civ. Knl., 341; 
Anonymous, 1875, 23 W. R., Civ. Rul., 228. 

(e) GoBvami Shri p. Shri Govardhanlalji, uhi supra, p. 553 ; aflSrmed on appeal, 
8uh nom, Goswami Shri Gridhariji, v. Shri Govardhanlalji, 1893, 18 Bom., 294. 

(/) Mitchell V. Hender, 1854, 23 L. J., Q. B., 273 ; Subbaroya Mudali v. Govern- 
ment, 1863, 1 Mad. H. C. R., 286. 293 ; approved in Chundee Chum Dutt «. Ednljee 
Cowasjee Bijnee, 1882, 8 Cal, 67^, 685. 

(g) Harivttllabhdas Kalliandass r. Uttkmchand Manikchand, 1871, 8 Lom. H. C. 
Rep., O. C. J., 236, p. 243; Girdhar Damodarv. Kassigar Hiragar, 1893, 17 Bom., 662, 
orermling Keasowji Damodar Jairam v. Khimji Jairam, 1888^ 12 Bom., 507. 
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the jurisdiction, (a) The business must, however, be the independent busi- 
ness of the defendant ; sending goods to a commission agent for sale does 
not amount to carrying on business :(h) and it must be a continuing busi- 
ness, actually carried on at the time of suit ; therefore a man who has 
retired from a partnership business, but from want of proper notice to the 
customers of the firm continues to be bound by the acts of his former 
partners, does not carry on that business. (c) The place where a 
business is carried on is determined by the nature of the business ; 
thus a retail dealer carries on business at the place where he sells his 
goods, sale being the essential ingredient of such a business, and not at 
a place where he maintains an agent for purchasing and forwarding 
such goods, (^) and a contractor or wholesale dealer carries on business 
where he has his office and establishment, not at each place where 
he carries out a contract or enters into contracts through his agents. (e) 
The work of governing the country, or managing Government departments, 
such as those relating to the opium and salt trades, is not a business 
within the meaning of clause 12 of the Letters Patent of the High Court ; 
and the Government of India, and " the Secretary of State for India in 
Council," the name under which that Gxjvernment sues or is sued, are 
Foreiim ^^* * corporation, (f) If a corporation established by foreign law sets 

Corporation, up an office and carries on one of the principal parts of its business 
within the jurisdiction, it will be considered as resident there, and be 
treated as if it were established under the local law.(^) Whether the 
corporation does or does not itself carry on business within the juinsdic- 
tion is a question of fact. The fact that fehe person employed by it also 
acts as agent for other persons is not inconsistent with its being the 
business of the company that he is can*ying on.(^) A company does not 

(a) Muthaya Chetti v. AUan, 1880, 4 Mad., 209. 

(b) Gopeo Mohun Roy v. Protap Chunder Boy, 1869, 11 W. E., Civil, 630; 
Chinnammal v. Tnlukannatammal, 1866, 8 Mad. H. C. Bep., 146 ; Khimji Chatarbhnj 
V. Forbes, 1871, 8 Bom. H. C. Bep., 0. C. J., 102. 

(c) Chnndee Chum Dntt v. Ednljee Cowasjee Bijneej uhi supra, 

(d) Framjl Kavasji Marker v. Hormasji Kavasji Marker, 1865, 1 Bom. H. C. 
Bep., 220. 

(e) Oorslett •. Harris, 29 Law Times, 76 ; Shlels v. Great Northern Bailway Co., 
1861, 80 L. J., Q. B., 331, 332. 

(/) Doya Narain Tewary v. Secretary of State in Council, 1886, 14 Cal., 256, 
p. 273. 

(g) Haggin v. Comptoir D'Escompte de Paris, 1889, L. B., 23 Q. B. D., 619, 
p. 522; Newbyv. Van Oppen, 1872, L. R., 7 Q. B., 298; Lhonoux if. Hong Kong 
Corporation, 1886, L. R., 33 Ch. D., 446; Carron Iron Co. v, Maclaren, 1855, 
6H,L. C.,416. 

(h) La Boorgogne, 1899, P., 1. 
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carry on buBiness at a receiving office conducted by a general carrying 
agent,(a) nor at the office of a general commission agent, who transacts 
the company's business, even though the company pay the rent of, 
the office. (&) It has been held that a company is not resident within the 
jurisdiction merely because it has an agent there,(c) or possesses pro- 
perty there ;((i) and that a company carrying on its principal busii^dB 
of hotel-keeping outside the jurisdiction does not carry on business within 
the jurisdiction, by maintaining an office there for the convenience of its 
shareholders, in dealing with its shares, (c?) The business of a corporation 
or company means the general or administrative business, and is carried 
on at the principal place where the general superintendence of the whole 
concern is centred, (c) which is not necessarily its registered office.(/) 
A corporation or company which carries on business in British India 
is considered to do so at its sole or principal office only,(^) unless the 
whole cause of action, that is, every fact which gave rise to the right of 
action,(^) has arisen at a place where the company has a subordinate 
office, when it will be considered to carry on business at that place 
also.(t) 

Sub-sectioiL (c). — This sub-section provides for the case of several 
defendants, of whom some are within, and some without, the local limits 
of jurisdiction. In this case jurisdiction may be obtained, either by 
obtaining the leave of the Court before the institution of the suit or, 
by the acquiescence of the defendants who are without the jurisdiction, 
which may be obtained after institution. The grant of leave is in the 
discretion of the Court, and need not be recorded as required by sub- 
section (a) ; but the reasons for a refusal of leave must be recorded in 



(a) Minor v. London and North- Western Railway Co., 1856, 1 C. B., N. S., 825. 

(b) Corbett v. Cbneral Navigation Co., 1859, 4B., & N., 482 ; Shiels v. Great 
Northern Bailwaj Co., 1861, 30 L. J., Q. B., 881, and see Baillie v. Goodwin, 1886, 
L. B., 38 Ch. D., 604; Shiels v. Rait, 1849, 7 C. B., 116. 

(c) Mitter v, Messageries Maritimes, 1885, 54 L. J., Q. B., 527. Bnt as to this 
case, see La Bourgogne, uhi supra, p. 6. See also Grainger v. Gough, 1^6, A. 0.> 825. 

(d) Badoock v, Cumberland Gap Park Co., 1898, 1 Ch., 862, 868. 

(e) Brown «. London and North-Westem Railway Co., 1868, 4 B. & S., 826, 
32 L. J., Q. B., 818; Le Tailleur v. South-Eastem Railway Co., 1877, L. B., 8 C. P. 
D., 18; Taylor v, Crowland Gas Co., 1855, 11 Ex., 1 ; 24 L. J,, Ex., 238; Adams v. 
Great Western Railway Co., 1861, 80 L. J., Ex,, 124 ; Aberystwith Pier Co. v. 
Cooper, 85 L. J., Q. B., 44 ; Palmer v. Caledonian Railway Co., 1892, 1 Q. B., 838. 

(/) Keynsham Lime Co. v. Baker, 1863, 2 H. &.C., 729; Oldham Oo. «. Heald, 
1864, 8 H. A C, 182. 
(g) Explanation III. 
(/») See p. 85. 
(i) Explanation III. 
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writing, if the cause of action arose wholly within the local limits. 
The acquiescence of the defendants without the juiisdiction most be 
an actual consent to the exercise of jurisdiction by the Court. In a 
Court of superior jurisdiction, which has cognisance of the subject- 
matter of a suit^ the mere appearance of the defendant is sufficient to 
give jurisdiction, notwithstanding that he objects to the jurisdiction ; 
but if the Court has not jurisdiction in respect of the subject-matter, 
such appearance will not give jurisdiction. (a) If leave has not been 
given the Small Cause Court has no jurisdiction over the subject-matter, 
and therefore the defendant may appear and object to the jurisdiction. 
This provision is an exception to the general rule that consent cannot give 
jurisdiction to an inferior Court, (fc) and must be strictly construed; 
therefore, acquiescence should not be presumed from non-appearance, 
and, in framing the rules of Court the Madras High Court has accordingly 
otuitted the last paragi'aph of section 20 of the Code.(c) 

" Ferionally work for gain.— This expression applies to the case of a 
man who lives without the local limits of the jurisdiction, and habitually 
pursues his avocation within them. ((2) Work denotes mental or physical 
effort; therefore the collection of alms is not work.(e) 
Set-oif. Explanation I. (/) — This sub-section assumes that the Small Cause 

Court has jurisdiction to entertain a set-off, and, taken together with 
section 24, will doubtless be held to make section 111 of the Code of 
Civil Procedure applicable to the Small Cause Coui't. The right of 
pleading a set-off was given originally by a statute of George II ;{g) 
and was adopted and extended by the Coui'ts of Equity. (//) The 
Judicature Act, 1873,(i) gave to a defendant the further right of setting 
up a counter-claim, that is, a claim in the natoi'e of a cross-suit, and 
not matter of defence merely. Section 111 of the Code is repeated 
verbally in the Madras Rules, (^*) but considering the statutory origin 



(o) Oulton V. Eadcliffe, 1874, L. R., 9 C. P., 189, 195. 

(b) See p. 24, and s. 20, note, p. 58. 

(c) See r. 10: this paragraph was also excepted by the 2nd Schedule to this 
Act, now repealed. 

(d) Gosvami Shri v. Shri Govardhanlalji, 1890, 14 Bom., 541, p. 553, 18 Bom., 294 ; 
Rai Naraln Dass v. Newton, 1872, 6 N.-W. P. Rep., 43. 

(e) Gosvami Shri v. Shri Gbvardhanlalji, ubi fU'pra. 
61 A 52 Vict., (/) Compare the Connty Courts Act, 1888, s. 57. 

o. 43. \g) 2 Geo. IT, c. 22, s. 13; 5 Geo. II, c. 30; 8 Geo. IT, c. 24, ss. 4, 5; Stooke 

V. Taylor, 1880, 5 Q. B. D., 569, 575, 587. 

Qi) Re Whitehouse & Co., 1878, 9 Ch. D., 595, 597, per Jessel, M.R. 
(*) 86 & 87 Vict., c. 66, s. 24, aub.-s. 3 ; see Stumore «. Campbell & Co., 1892, 
1 Q. B., 814, 816. 

(i) Rule 104, infra, p. 172. 



Digitized by 



Google 



SBCT. 18.] JURISDICTION IN RESPECT OF SUITS. 48 

of the right of set-ofF, and the fact that the section and the rule deal 
with such matters as the pecuniary limit of the jurisdiction of the Court, 
and the right of a pleader to his lien, the rule may possibly be held to be 
ultra viresy and it seems safer to treat the section as applied to fche Court 
hv the Art. Whether the right of spt-ofF be founded on the section or the 
rule, it iiiUHt be strictly iiuiit.ed bv ith terms; the inherent equitable juris- 
diction, under which the High (Courts have extended the right of set-off to 
all cases '' where the cross-demands arise out of one and the same trans- 
action, or are so connected in their nature and circumstances as to make 
it inequitable that the plaintiff should recover and the defendant be 
di'iven to a cross-suit," (<») is not possessed by the Small Cause Court, 
whose jurisdiction is defined by this Act. (6) 

Under the English practice before the Judicatiu*e Acts ** a pei'son Counter- 
having a cross-claim must have i*aised it by a cross-action ; but these ^ ^*™' 
Acts have given a right to counter-claim.*Xc) A plea of set-off was a 
defence merely, it did not give the defendant a right to a judgment 
for any amount, he could never recover anything from the plaintiff, (rf) 
Prior to the amendment of section 216 of the Code, by section 21 of 
Act Vll of 1888, it was held that whei*e the High Court allowed a 
set-off, under its equitable jmnsdiction, and not under section 111 of 
the Code, it was a defence merely : and that, if the amount recoverable 
by the defendant exceeded the plaintiffs claim, the suit must be dis- 
missetl.(e) But where a counter-claim is set up, the claim and counter- 
claim are, for all purposes except execution, independent actions. Sec- 
tion 111 of the Code of Civil Procedui'e provides that "set-off shall have 
the same effect as a plaint in a cross-suit so as to enable the Court to 
pronounce a final judgment in the same suit, both on tlie original and on 
the cross-claim ; " the distinction, which is still maintained in English 
practice, between a set-off and a counter-claim, would seem, therefore, 
not to have been adopted in the Code ; and a set-off under section 111 
is always in the nature of a cross-suit. It has accordingly been held 



(a) Clark v. Bathnavaloo Ohetty, 1865, 2 Mad. H. C. B., 296, followed in 
Kisborohand Cliampalal v. Madliowji Visram, 1880, 4 Bom., 4ffJ \ Bhagbat I'anda v. 
Bamdtib Panda, 1885, 11 Cal., 557; Chisholm v. Gopal Chunder Surma, 1889, IGCaU, 
711 ; Pragi Lai v. Maxwell, 1885, 7 AU., 284. 

(h) See Stamorc r. Campbell & Co., 1892, 1 Q. B., 314, 316. But see Brojendra 
Kath Bass i^. Budge- Budge Jute Mill Co., 1893, 20 Cal., 527, p. 532. 

(c) Stumore «. Campbell & Co., uhi supra. See R. S« C. ord. 19, r. 3, Annual 
Practice 1899, p. 241. 

(rJ) Pollas «. The Neptune Marine Assiu^nce Co., 1879, 5 C. P. D., 84, 40 ; and 
see Kees v. Watts, 1855, 11 Ex., 410. 

(e) Bhagbat Panda v. Bamdeb Panda, ithi ttiipra, p. 561 { but see Pragi Lai v. 
Maxwell, ubi supra, p. 288, per Oldflold, J. ; diss. Duthoit, J. 
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thafc the statement of defence most bear the same ad vahirem fee as a 
plaint claiming the same relief, (a) When the cross-claim of the de- 
fendant over-tops the original claim of the plaintiff, the decree should 
be in favour of the defendant for the balance. (6) Under the English 
Costs. practice judgment may be given for the plaintiff on his claim, with costs, 

and also for the defendant, on his counter-claim, with costs, but execution 
" is issued for the balance and in favour of the one who has that balance, 
and this applies to the amounts recovered, and also to the costs." (<?) The 
change of procedure introduced by the Judicature Acts has not, how- 
ever, affected the rights of the parties ; thus a successful counter-claim 
carries costs ; but a successful set-off is on the same footing as any other 
defence, and if the plaintiff over-tops the defendant's set-off, he will be 
entitled to the general costs of the action. ((2) 
Set-off A set-off " is in the nature of a cross-action, and you cannot com- 

both parties. P^l* mzxi to set-off his claim or accept credit for it against another ; "(^) 
and, therefore, " it is always optional with the defendant to avail him- 
self of his set-off or not."(/) "If the parties were to agree, before the 
action were brought, that certain demands due by the one side should 
• be set-off against the other, the set-off would become a payment "(gr) ; 
and the term " admitted set-off " does not apply to eases where the 
demand of the plaintiff has been reduced by a stated account or 
payment. (^) When a claim has been reduced before suit, by pay- 
ment oi' its equivalent, to a balance which is within the pecuniary limit, 
the Court has jurisdiction to try a suit for such balance, (t) apart 
from the provisions of this section. It would seem, therefore, that 
this Explanation does not apply to the case where a set-off has 



(a) Amir Zama v. Nathu Mai, 1886, 8 AIL, 396; Bai Shri Majirajbhai v. 
Narotam Hargovan, 1889, 13 Bom., 672, 

(6) C. P. C, 8. 216, amended by Act VII of 1888, s. 21 ; Madras Rules, r. 176. 
But see Brojendra Natb Dass v. Budge-Budge Jute Mill Co., 1893, 20 Cal., 527. 

(c) Stumore v. Campbell & Co., 1892, 1 Q. B., p. 317; Winterfield v. Bradnum, 
1878, 3 Q. B. D., 324, 326; Amon v. Bobbett, 1889, 22 Q. B. D., 543, p. 548. 

(A) See B* S 0. ord. 19, r. 3 ; and see Stumore v, Campbell k Co., ubi supra. 

(c) Turner v. Berry, 1850, 6 Ex., 858, 860; Neale v. Clarke, 1879, L. R., 4 Ex. D., 
286, 291, 296. 

if) Woodhams v. Newman, 1849, 7 C. B., 664, 668, 18 L. J., C. P., 213, 216. 

(g) Turner v. Berry, uhi supra, per Alderson, B. 

{h) Woodhams v, Newman, uhisvpra. 

(i) Mehervanji Mancharji v, Punja Velji, 1868, 6 Bom. H. C. R., O. C. J., 147 ; 
Ewart, Latham & Co. v, Haji Muhammad Siddik, 1867, 4 Bom. H. C. Rep., O. C. J., 
183; Woodhams v. Newman, uhi supra ; Kimpton v. Willey, 1850, 19 L. J., C. P., 269, 
271 ; Avards v. Rhodes, 1858, 8 Ex., 318, 22 L. J^ Ex., 106. 
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been agreed to by both parties before suit. A set-ofp being in the 
natare of a cross-suit or plea, -which the defendant may set up or not, 
as he chooses, is not the same as the debt which might form the subject- 
matter of such cross-suit ; therefore, a defendant may admit the debt, 
but decline to set it off in a suit against him, and may plead to the 
jurisdiction. (a) The woi*ds " admitted set-off " were first introduced 
by the English County Courts Act, 1856, and were held to mean 19 A 20 Vict., 
" a set-off which a plaintiff chooses to admit at the time he sues in ®' ' *' 
the County Court," and not to include a set-off admitted by him 
only after action brought. (6) The words of this section " when in any 

suit the sum claimed is reduced'* assume that 

the plaintiff has in his plaint claimed a sum exceeding the pecuniary 
limit of the Court, and that he has by giving credit to the defendant 
for a set-off, reduced this sum on the face of the plaint to an amount 
below that limit, (c) If such reduction does not appear in the plaint, 
the suit will, on the face of it, be beyond the jurisdiction of the 
Court, and the plaint should be returned by the Court. (f?) If then the 
defendant appears and admits the set-off, the Coui't has jurisdiction to 
adjudicate upon the whole of the plaintiff's claim and to ascertain the 
balance due to him, after giving credit to the defendant for the ad- 
mitted set-off. (e) "A set-off admitted by both parties" therefore 
means '^a claim in the natare of a cross-suit pleaded by the defend- 
ant in answer to the plaintiff's claim and admitted by the latter before 
action brought." The Explanation applies only to a claim made by 
the plaintiff, and does not give jurisdiction to the Court to try a set- 
off exceeding the pecuniary limit, notwithstanding that the balance 
claimed by the defendant is below that limit. (/) A set-off cannot be 
pleaded unless both the amount and the subject-matter ai'e within 
the jurisdiction of the Court. (^) The Court has no jurisdiction over a 
suit exceeding its pecuniary limit, in which the plaintiff gives credit 



(a) Bamdeo v. Pokhiram, 1893, 21 Cal., 419, Pefcheram, C. J., diss., and see 
Hubbard «. Qoodlev, 1890, L. R., 25 Q. B. D.. 156. 

(6) Walesby v. Goulston, 1866, L. R., 1 C. P., 567. Thia. Act in effect over- 
ruled the case of Avards t*. Rodcs, 1353, 8 Ex., 812, decided under the preyioos Act, 
9 A 10 Vict., c. 96, a. 88, which did not contain the words ** admitted set-off. " 

(c) Compare Lovejoy v. Cole, 1894, L. R., 2 Q. B., 861, 864, following Percival v. 
Pedley, 1887, 18 Q. B. D., 636, 637, per Cave, J., and dissenting from Hubbard v. 
Ooodlej, 1890, 25 Q. B. D., 156 ; and see Hodgson v. Bell, 1890, 24 Q. B. D., 302, 806. 

(d) Madras Rules, r. 88; cf. C. P. C, s. 57. 

(«) See Neale v. Clarke, 1879, L. R., 4 Ex. D., 286, 287, 290. 

(/) Brojendra Nath Das «. Budge-Budge Jute Mill Co., 1898, 20 Cal., 527. 

(g) 0. P. C, 8. Ill J Davis v. Flagstaff Co., 1878, 8 C. P. D., 228, 



Digitized by 



Google 



46 JUBI8DICTION IN RBSPECT OP SUITS. [SEOT. 18a. 

for an amount not admitted by the defendant ;(a) thus, the drawer of a 
bill of exchange cannot, in a suit against the acceptor, give credit for 
the sale-proceeds of the goods in respect of which the bill was drawn, 
and of which the defendant had refused to take deli very. (6) But if 
the consignee of goods Ik jtuthoriKed <o regain oui of ihe shIp- proceed h 
the ttniount of rtdvrtiu^eK mrtde by hini^ the »|)propriation ol the s»Ie- 
proceeds amoiiuis tu «> payment by the consignor, and the consignee can 
sue for the balance, the amount of which determines the jurisdiction ;(c) 
and if the consignor allege that the goods realised more than the 
consignee has credited to him, his remedy is by separate suit or 
counter-claim; or, if his counter-claim exceed the pecuniary limit of 
jurisdiction, by applying, under section 19A, that the plaint may be re- 
turned for presentation to a higher Coui't. If a defendant does not plead 
a set-off to which he is entitled, or is prevented from pro^'ing it through 
non-compliance with the rules of Coui't, the decree in the suit will not 
preclude him from enforcing it in a separate suit, or pleading it in 
another suit between the same parties. (fl) 

Plaintiff 18A» The Small Cause Court maij allow a vlaintif at 

may abandon ^ -, ^ * j* .. 7*7. •» 

BuitaKainat or hejore the jirst hearing of a suit m which a joint and 
resident out of 8ef)ernl UahUU'i ii alleged on a cause of action arising eifh-er 
3ttn ic ion. ^^.j^^jj^^ ^^ ^^ j^^^f icithiu the local limits of the jurisdiction 

of the Court to abandon the suit as against any defendant 
who does not re-nde or carry on business or personally loorh 
for gain within such local limits, and to sue foi' a decree 
against such defendants onhj as do so reside^ carry on busi- 
ness or personally work for gain.* 

May allow.— This gives the Court a discretion in each case : " may" 
means " may or may not."(<?) The section is silent as to the terms upon 
which leave may be given, but since it is discretionary the Court has no 



I of 1895. * This section was added by tbo Presidency Small Cause Courts Act, 1896, s. 8. 

(ft) Avards v. Khodcs, 1853, 8 Ex., 312 j 22 L. J , Ex , 106 ; Beswick \\ Capper, 
1849, 7 C. B., 669, 18 L. J., C. P., 216 ». 

(l>) Shortt V. Abdul Rahimnn, 1869, 6 Bom. H. C. Bop., O. C. J , 63. 

(c) Kvrart, Lntliam k Co. «. Haji Mohammad Siddik, xthi »upra% 

(d) Stanton r. Styles, 1850, 5 Ex., 578 j Hindloy w. Haslam, 1878, 3 Q. B. D., 

481. 

(e) A.-G. «. Emerson, 1889, L. B., 24 Q. B. D., 66; Queen v. Turner, 1897, 
L. R., 1 Q. B., 445. The context may, however, show that the Court is bound to exercise 
its discretion in a particular way. Re Baker. Nichols v. Baker, 1890, L. R., 44 Oh. D., 
262, 268 ; Re Eyre and Corporation of Leicester, 1892, U B., 1 Q. B., 136^ 143. 



Digitized by 



Google 



SECT. 19.] JUBI8DICTI0N IN RESPKCT OF SQITS. 47 

doubt power to make the order subject to sucb terms, as to costs or 
otherwise, as it thinks fit. 

Joint and several liability .—Where there is a joint liability only, 
as in the case of co-partners, (a) ii decree against one of the co-obligees 
is a bar to any fresh suit against the others ;f6) but where the 
obligation is joint and several a decree against one, without satis- 
faction, is no bar to a suit against another, (c) The non- joinder of a 
co-debtor is not a defence to a suit ;(d) but if a suit be brought 
against one only of several joint contractors, he has a right to have 
his co-obligees joined as defendants(e) and may apply to the Court 
for that purpose, under rule 18 of the Madras Rules of Court. Under 
the English practice, this is only a prima facie right and the Court 
may, in its discretion, if good cause be shown, for example, if the 
other co-obligee be out of the jui'isdiction,(/) or cannot be served, (gr) 
allow the action to proceed without him. This section must be read 
together with rule 10 of the Madras Rules, which enables a defendant 
to apply for a stay of proceedings in any case where one of the defend- 
ants is out of the jurisdiction, and with rule 18, which enables the 
Court to strike out and add parties. It is, in terms, confined to the case 
where a plaintiff has, with the leave of the Court, (A) sued several 
defendants whose liability is both joint and several. Under rule 10 of 
the Madras Rules, notice in writing of the application must be given 
to the other parties ; under this section no notice is required, but the 
Court will probably direct it, if the application be made before the 
first hearing, and after service of summons. 

19. The Small Cause Court shall have no juris* Smu in 

-. . . which Court 

diction m — has no juris- 

(a) suits concerning the assessment or collection of ' ^ 
the revenue : 



(a) Kendall v. Hamilton, 1879, L. B., 4 App. Ca., 504. 

(fc) King V. Hoare, 1844. 13 M. A W., 494; Kendall v. Hamilton, uhi 8upra; 
Nnthoo Lall Chowdhrj v. Shonkee Lall, 1872, 10 B. L. R., 200; Hcmendro 
Coomar Ifnllick v. Bajendro Lall Moonshee, 1878, 3 Cal., 353. 

(c) Dhnnpat Sing v. Sham Soonder Mitter, 1879, 5 Cal., 291 ,- BIyth v. Fladgate, 
1891, 1 Ch., 353 ; Wegg Prosser «. Kvans,, 1895, 1 Q. B., 108. 

(d) Lnkmidas v. Purshotam, 1S82, 6 Bom., 700 ; Narayana Chetti v. Lakshmana 
Chetti, 1897, 21 Mad., 256. 

(e) Pilley v. Robinson, 1887, L. R., 20 Q. B. D., 155, and see Sbcphard on Con- 
tractu, 8th ed., p 162. 

(/) Wilson, Sons & Co. v. Balcarres Brook Steamship Co., 1893, L. R., 
IQ.B.^422. 

(g) Robinson «. Geisel, 1894, L. R., 2Q. B., 685. 
(h) See 8. ISA. 
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{b) suits concerning any act ordered or done by the 
Governor- General in Council or the Local 
Government, or by the Governor-General or 
a Governor, or by any Member of the Council 
of the Governor-General or of the Governor 
of Madras or Bombay, in his oflBcial capacity, 
or by any person by order of the Governor- 
General in Council or the Local Government; 

(c) suits concerning any act ordered or done by any 
Judge or judicial officer in the execution of his 
oflBce, qr by any person in pursuance of any 
judgment or order of any Court or any such 
Judge or judicial officer ; 

{(J) suits for the recovery of immoveable property ; 

(e) suits for the partition of immoveable property ; 

(f) suits for the foreclosure or redemption of a 

mortgage of immoveable property ; 

(g) suits for the determination of any other right to 

or interest in immoveable property ; 
(h) suits for the specific performance or rescission 

of contracts ; 
(i) suits to obtain an injunction ; 
(j) suits for the cancellation or rectification of in- 
struments ; 
(k) suits to enforce a trust ; 
(I) suits for a general average loss and suits on 

policies of insurance on sea-going vessels; 
(m) suits for compensation in respect of collisions on 

the high seas ; 
(n) suits for compensation for the infringement of 

of a patent, copyright or trademark ; 
(o) suits for a dissolution of partnership or for an 

account of partnership-transactions ; 
(p) suits for an account of property and its due 

administration under the decree of the Court ; 
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(q) suits for oompeoBatioii for libel, slander, mali- 
cious prosecution, adultery or breach of pro- 
mise of marriage ; 
(r) suits for the restitution of conjugal rights, for 

the recovery of a wife, or for a divorce; 
(«) suits for declaratory decrees ; 
(<) suits for possession of a hereditary office ; 
(u) suits against Sovereign Princes or Ruling Chiefs, 
or against Ambassadors or Envoys of Foreign 
States ; 
(v) suits on any judgment of a High Court; 
(w) suits the cognizance whereof by the Small 
Cause Court is baiTed by any law for the 
time being in force. 
Sab-section (a).— A quit-rent due to the Government in respect of 
land is " revenue." (^) 

Sub-seotions (b) and (c).— These sub-sections would seem not to in- 
clude an omission or non-feasance. The entire section consists of a series 
of exceptions to the general jurisdiction given by section 18 over " all 
suits of a civil nature." Accordingly, a suit will lie against the Secre- 
tary of State in Council, as representing the Government, for damages 
caused through the negligence of the servants of Gk)vernment.(6) 

Snb-section (b) " does not apply to every action brought against 
a servant of Government, but only to actions for acts done under some 
express order of the Governor-General or Gt)vernor in Council ordering 
or authorising the particulai' act complained of ; "(c) accordingly, a 
suit for trespass to land may be brought against the Collector in respect 
of acts done by him under a claim that the land is Government 
property, ((i) If the act be ordered or done by an official in his official 
capacity he is exempt irom. the jurisdiction, notwithstanding that he had 
no legal power to order or do it.(e) The question whether the Couiii 



(a) Spooner v. Jnddow, 1850, 4 Moo. I. A., 351. 

(b) Peninsular, and Oriental 8. N. Co. v. Secretary of State, 1661, 5 Bom. H. G. 
Eep., App. 1 ; compare Umphelby v. M'Lean^ 1817, 1 B. A Aid., 42, and Joule v. 
'Riylor, 1861, 7 Ex., 68. 

(c) Ibid, p. 4. 

(<i) NarAyan Krishna Laud v. Norman, 1868, 6 Bom. H. 0. Bep., O. C. J., 1. 
(e) Swamirayacbarja v. Collector of Dharwar, 1800, 16 Bom*, 441 ; Allen v, Bai 
Shri Dariaba, 1896, 21 Bom., 764. . 
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has jurisdiction turns not on whether the acts of the officer were legal 
or illegal, but on whether the acts were or were not official acts, that 
is to say, done by the officer acting and purporting to act in an official 
capacity ; the authorities as to the liability of an officer are not appli- 
cable to the question of the jurisdiction of the Court. The Court is 
bound to take notice of any law depriving it of jurisdiction, though 
not specially pleaded by the defendant. (a) 

Sab-iectioiL (c).-~" In execution of his office,** and "*w pursuance of 
any judgment or order.** — These words will probably be held to mean 
" purporting to act in execution of his office or under any judgment 
or order,**(^) and be more widely construed than similar words in 
statutes which merely protect public officers in the execution of their 
duty,(c) since the object of the clause appears to be to remove charges 
against the Judges and officers of a Court to a higher tribunal. ((£) 
Under the statutes referred to, the words " in pursuance of this Act " 
have been held not to mean "" in strict pursuance of the Act, because, 
in such case, a party would be acting legally, and would not require 
protection,^' (^) ^^^ ^^ extend to acts not legally justifiable under the 
statute, but done under an honest belief, whether that belief be reason- 
able or not, in the existence of a state of facts which, if it had existed, 
would have justified the party in acting, (/) or under a mistake of 
law.(y) 

Section 21 provides that suits to which an officer of the Small 
Cause Court is, as such, a pai*ty, may be instituted in the High Court, 
but excepts from this provision suits in respect of property taken in 
execution of its process, or the proceeds or value thereof. In Bombay 
and Calcutta these excepted suits would appear to be excepted from the 
provisions of this clause, and to fall within the jui'isdiction of the 
Small Cause Court, even though a judicial officer be a party, since 
there is no other Court which would have jurisdiction ; but in Madras 
they may possibly be held to fall within the jurisdiction of the City 

(a) Spooner r. Jnddow, uhi supra. 
IX of 1887. (h) Compare the Provincial Small Cause Courts Act, 1887 ; The Second 8che« 

dule, (1), (2) and (3). 
56 & 57 Vict, (c) Compare the Public Authorities Protection Act, 1893, s. 1. 

®- ^^' (d) Allen v. Bai Shri Dariaba, uhi supra, 

(c J Hughes V. Buckland, 1846, 15 M. & W., 846, 355; Joule v. Taylor, 1851, 
7 Ex., 58, 61. 

(/) Hermann v. Seneschal, 1862, 13 C. B., N. S., 892 ; Chamberlain ». King, 
1871, L. B., 6 C. P., 474 j Burling v. Harley, 1868, 3 H. & N., 27i. 
(g) Sehnes v. Judge, 1871, L. R., 6 Q. B., 724. 
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Civil Coupt.(a) Pi^bablj, however, the term " oflSoer " will be held 
to mean '' ministerial officer " onljr. A summary remedy for miscon- 
dnct by an inferior ministerial officer is afforded by Chapter XI of the 
Act. 

Sab-8ection« (d) and (e).— Immoveable property. See the General 
Clauses Act, 18S8, section I (6).(6) The Act of 1897 does not apply.(c) I of 1868. 

8ab-s«ction (h). — Since the Court has no jurisdiction to grant 
specific performance, it cannot treat an executory agreement for a lease 
as a lease, and entertain a suit upon the agreement, ((i) 

E nb-seotion (k). — ^A suit against the manage of a temple for 
damage caused by his neglect to prosecute certain suits on behalf of the 
temple is a suit relating to a trust, (e) 

Sub-section (m). — The " high seas '' are not co-terminous with the 
jurisdiction of the Admiralty, which extends to foreign tidal waters 
"where great ships do go;"(/) ^^* ^ home waters they appear 
to be identical. "The county extends to low- water mark, where the 
" high seus " begin ; between high and low- water mark, the Courts of 
oyer and terminer had jurisdiction when the tide was out, the Court 
of the admiral when the tide was in."(^) Tidal rivers and arms of 
the sea may be within the body of a county ; and the line of demarca- 
tion is a question of fact : it is doubtful whether the test is whether 
persons can see from one side of the inlet to the other, or can see what is 
done on the other side. (A) It would probably be held that an artificial 
harbour, like that of Madras, does not form portion of the '*high 
8ea8."(*) 

Sub-section (p). — If an executor has assented to the bequest of a 
legacy, the Court has jurisdiction to try a suit against him for the 

(a) Madras Cifcy Ciyil Courts Act, 1892, s. 3. VII of 1893. 

(h) And Bee Shephard and Brown, Transfer of Property Act, pp. 10, 11 ; Maha- 
rana Futteh Sanji v. Dessai, 1873, L. E., 1 L. A., 34, 52. 

(c) Act X of 1897, 8. 3 (25) ; s. 4 (1) ; s. 20. 

(ii) Poster v. Beeves, 1892, L. R , 2 Q. B., 255. 

(e) Krishnajyar «. Sonndararaja Ayjangar, 1897, 21 Mad., 245 ; decided under 
the Provincial Small Cause Court Act, 2nd Sched, (18). IX of 1887. 

(/) Queen v, Anderson, 1868, L. B., 1 C. C. R., 161, 167, 169 1 Queen v. Carr, 
1882, L. R., 10 Q. B. D., 76. 

(^) Queen v. Keyn, 1876, L. R., 2 Ex. D., 63, 67 ; Harris v. *• The Pranoonia," 1877, 
L. R., 2 C. P. D., 173. 

(h) East, P. C, 803 ; see s. 17, note, p. 21. 

(t) See 8. 17, note. See also Reg. v. Edmonstone, 1870, 7 Bom. Or. Ca., 109 ; 
Rolet •. The Queen, 1866, L. R., 1 P. 0., 198 ; Reg. v. Kastya Rama, 1871, 8 Bom., 
Or. Ca., 63. 
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amount ; but in the absence of Buch assent the Court has no jims- 
diction, since relief can only be given by taking an aoconnt and 
administering the estate, (a) 

51 & 52 Viot., Sub section (v).— Compare the County Courts Act, 1888, s. 63. 

c. ^43. 

Betum of JQA. Whenever the Court fiods that for want of 

plaint. • , , , 

jurisdiction it cannot finally detennine the question at issue 
in the suit, it may at any stage of the proceedings return 
the plaint to be presented to a Court having jurisdiction 
to determine the question. When the Court so returns a 
plaint, it shall comply with the provisions of the second 

XIV of 1882. paragraph of section 57 of the Code of Civil Procedure and 

make such order with respect to costs as it may think just, 

XV of 1877. and the Court shall for the purposes of the Indian Limitation 

Act, 1877, be deemed to have been unable to entertain the 
suit by reason of defect of jurisdiction. When a plaint so 
returned is afterwards presented to a High Court, credit 
shall be given to the plaintiff for the amount of the court-fee 
paid in the Small Cause Court in respect of the plaint in 
the levy of any fees which according to the practice of the 
High Court are credited to the Government.* 

This section refers to cases in which the Court has jurisdiction to 
try the plaintiffs claim, but a plea is raised as to a matter which is not 
within the jurisdiction of the Court, but the decision of which is neces- 
sary to the determination of the claim ; such decision will not be a bar 
to the trial of the same matter in a Court competent to try it. (6) It is 
an enabling section only, and does not remove the cases referred to 
from the cognisance of the Small Cause Court, (c) The Court has a 
discretion in each case,((Z) but should, it would seem, exercise this power 
where the plea is not raised merely for purposes of delay, but there is a 
substantial question to be tried. The second paragraph of section o7 
of the Code of Civil Procedure provides that the Judge shall, with 

I of 1896. * This section was added by tho Presidency Small Cause Coarta Act, >895, s. 9. 

(a) Okhoy Coomar Bonnerjee v. Koylash Chunder Ghosal, 1890, 17 Cal., 387. 

(b) C. P. C, 8. 13 ; Inayat Khan v. Rahmat Bibi, 1879, 8 All., 97 ; Manappa 
Mndali v. McCarthy, 1881, 3 Mad., 192, 197 j and see O'Kinealy, C. P. C, p. 84, and 
•. 18, note, p. 34. 

(c) KaK Krishna Tagore v. Izaatannissa Khatun, 1897| 24 Osl., 557, 560, 

(d) Seo 8. 18A, note, p. 46. 
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his own hand, endorse on the plaint the date of its presentation and 
return, the name of the party presenting it, and a brief statement of the 
reason for returning it ; the second paragraph of rule 58 of the Madras 
Rules is identical. Since the plaintifE is responsible for the mistake of 
bringing the suit in a Court which cannot trj the substantial question 
at issue between the parties, he should ordinarily pay the costs, (a) 

The Indian Limitation Act, 1877* — Section 14 provides that " in 
computing the period of limitation prescribed for any suit, the time 
during which the plaintiff has been prosecuting with due diligence 
another ciril proceeding, whether in a Court of first instanqe or in a 
Court of appeal, against the defendant, shall be excluded, when the 
proceeding is founded upon the same cause of action, and is prosecuted 
in good faith in a Coui-t which, from defect of jurisdiction, or other cause 
of a like nature, is unable to entertain it." 

20. When the parties to a suit which, if the amount Conrtmay by 

^ ^ ^ oomenttry 

or value of the subject-matter thereof did not exceed two «»»*«i>«yond 

peoaniarj 

thousand rupees, would be cognizable by the Small Cause Hmiteof 

^ _ _ . ••••II jnrisdiction. 

Court, nave entered mto an agreement in wntmg that the 
Small Cause Court shall have jurisdiction to try such 
suit, the Court shall have jurisdiction to try tne same, 
although the amount or value of the subject-matter thereof 
may exceed two thousand rupees. 

Every such agreement shall be filed in the Small Cause 
Court, and, when so filed, the parties to it shall be subject 
to the jurisdiction of the Court, and shall be bound by its 
decision in such suit. 

At Common Law consent would not give jurisdiction to an inferior 
Court ;(6) and it has been held by the Privy Council that consent or 
waiver cannot confer on a High Court a jurisdiction which it never 
poB8es8ed,(c) though the parties might constitute the Judge their arbi- 
trator ;((i) in the latter case the award will be final and no appeal will 



(tt) Compare Ward v. Wyld, J877, L. R., 5 Ch. D., 779. 

(6) Wadsworth r. Queen of Spain; DeHaber v. Quoen of Portugal, 1851, 17 
Q. B., 171, 20 L. J., Q. B„ 493 ; Knowles «. Holdcn, 1855, 24 L. J , Ex., 223 ; Foster 
V. Usherwood, 1877, 3 Ex. D., 1 ; Farqnhanon v. Morgan, 1894, 1 Q. B-, 552. But see 
Watson V, Petts. (2), 1899, 1 Q. B., 480, p. 484 ; and s. 18, note, p. 14. 

(c) Meenakshi Naidn v. Subramanira Sastri, 1887, L. R., 14 I. A^ 160 ; Bibi 
Ladhi Begam •. Bibi Raje Rabia, 1888, 18 Bom., 650. 

id) Ledgard «. Bull, 1886, L. R., 18 I. A., 134. ' 
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lie therefrom, (a) nor can the Judge grant a new trial.(A) This section 
constitutes an exception to this rule, as regwds the pecuniary limit 
only. The section does not state when the agreement must be filed^ but 
^>eak6 of it as having been entered into by " the parties to a suit ; " if 
the agreement be filed after the presentation of the plaint, it would seem 
to be at most an iir^ularity in procedure, which has been waived by 
tjie parties, since the agreement gives jurisdiction to the Court, (c) 
TJie agreement must bear a stamp of annas 8,(d) and a fee of ten rupees 
ovi^r and above the institution fee must be paid on filing it in Court, (e) 

Suite by and' 21- AH suits fco which ail officer of the Small Cause 

against /^ • -I 

officers of Coiirt IS, as such, a party, except suits in respect of pro- 
perty taken in execution of its process, or the proceeds or 
value thereof, and all suits whereof the amount or value 
of the sabject-matter exceeds one thousand rupees^* may be 
instituted in the High Court at the electron of the plaintiff 
as if this Act had not been passed. 

The term "officer" will probably be construed to mean "ministerial 
officer/* and not to include " judicial officer. "(/) Under section 424 of the 
Code of Civil Pi'ocedure, which does not now apply to the Small Cause 
Court, but is copied in rule 324 of the Madras Rules, two months' notice 
must be given to a public officer before instituting a suit against him in 
respect of an act purporting fco be done by him in his official capacity. 
Since this gives a special right to a pai'ticular class of persons, which 
might possibly, under the law of limitation, bar a plaintifE^s right of 
suit, it seems doubtful' whether rule 324 can be held to be a rule of 
"procedure or practice " within the meaning of section 9. A suit " for 
compensation for doing or for omitting to do, an act alleged to be in pursu- 
ance of any enactment in force for the time being in Bntish India " must 
be brought within 90 days from the date when the act or omission took 
place, (jf) If rule 324 were held to be intra vires^ it would in effect reduce 
the period of limitation prescribed by the statute to 30 days or less ; an 
amendment of a statute is hardly a matter of " procedure or practice." 

• The words in italics were added by the Presidency Small Cause Courts Act, 
1895, 8. 10. Compare section 100 of Act IX of 1850. 

(a) Pearce v. Winkworth, 28 L. T. Bep., 710 ; Burgess r. Morton, 1896, A. 0., 
136 J Sayad Zain ». Kalabhai Lallubhai, 1899, 28 Bom., 752. 

\h) Mountain v Parr, 1899, 1 Q. B., 805. 

(f) Contra, A.'acEwan, p. 95. See s. 18, note, p. 26. 
II of 1899. (d) Indian Stamp Act, 1899, Sched. I, art. 5. 

(e) S.71. J 

(/) See 8. 19, sub-8. (c), p. 50. 
XV of 1877. (g) The Indian Limitation Act, 1877, Sched. II, Part II, art. 2. 
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22* If any suit cognizable by the Small Cause Court, Costs when 
other than a suit to which section twenty-one applies, is in High Court 
instituted in the High Court, and if in such suit the cognizable by 
plaintiff obtains, in the case of a suit founded on contract, oourt. *^^ 
a decree for any matter of an amount or value less than 
[two thousand] one thousand^ rupees, and in the case of 
any other suit a decree for any matter of an amount or 
value of less than three hundred rupees, no costs shall be [ . 

allowed to the plaintiff ; 

and if in any such suit the plaintiff does not obtain 
a decree, the defendant shall be entitled to his cost's as 
between attorney and client. 

The foregoing rules shall not apply to any suit in 
which the Judge who tries the same certifies that it was 
one fit to be brought in the High Court. 

This section applies to suits in respect of property taken in exe- 
cution of the process of the Court to which an officer of the Court is, as 
such, a pai*ty, and to all civil suits not excepted from the jurisdiction of 
the Court under section 19 or otherwise, whereof the amount or yalue 
of the subject-matter is Rs. 1,000 or less. It does not apply to suits, 
other than those above mentioned, to which an officer of the Court, 
as such, is a party, or to suits exceeding Rs. ] ,000 in value,«or of a kind 
not cognisable by the Small Cause Coui*t.(&) If the plaintiff succeeds 
in a suit exceeding Rs. 1,000 in value, he is not brought within the 
section by the defendant setting up and establishing a disputed set-off, 
or paying money into Court, and so reducing the amount of the decree 
below the limit established by this section, since the Small Cause Courts 
has either no jurisdiction, or only concuiTent jurisdiction over such a 
claim, (c) If, however, the suit be of a kind cognisable by the Small 



* The words in italics wGT,e subptitnted for thoqe in brackets by the Presidency 
Small Cause Courts Act, 1895, s. 11. Compare Act IX of 1860, s. 100, and the County I of 1895. 
Courts Act, 1888, s. 116. A suit instituted before the 1st of April, 1895, is governed- 51 & 52 Vict., 
by the previous law, though decided after that date.(a) c, 43. 

(a) Ismail Ariff v, Leslie, 1896, 24 Cal„ 399. 

(h) S. 21. Compare Saywood v. Gross, 1884, 14 Q. B. D.,. 63. See also 8. 47. 

(c) Walesby v. Goulston, 1866, 1 0. P., 667; Neale v. Clarke, 1879, 4 Ex. D., 
286; Potter v. Chambers, 1879, 4 C. P. D., 457; Chatfield v. Sedgwick, . 1879, 
4 C. P. D., 469 ; Krishorchand Champalal «. Hadhowji Yisiam, 1880, 4 Bom., 407. 
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Cause Court, but of the value of Bs. 1,000 or less, and the claim be 
satisfied or reduced by payment into Court, or by a set-off, and the 
decree is accordingly for an amount less than the limit, the section 
will apply and the plaintiff will lose his costs, unless he obtains a 
certificate from the Judge. If, for instance, the amount awarded be less 
than the limit, but together with the amount paid into Court exceed the 
limit, the decree will be for the amount awarded only, and the plaintiff 
will lose his costs, (a) The decisions under the corresponding section of 
61 A 52 Vict., the English Act do not apply, since they turn upon the word "recover " 
c. 48, a. 116. contained in that section, and it has been held that a plaintiff " recovers " 
any moneys obtained by means of the action, whether by payment after 
action brought, (6) or by payment into Court, (c) If the defendant 
pay into Court a sum less than the limit, and the plaintiff acxsept it in. 
full satisfaction, the latter loses his oo6tB»{d) An application under 
Chapter VII of this Act is not a suit within the meaning of this 
section, (e) 

Founded on contract. — The foundation of a suit consists of the facts 
which it is necessary to state and prove in order to maintain it, and no 
others ; the form of the suit is immaterial. (/) An action is founded on 
contract if the plaintiff has to rely upon the terms of a contract in 
order to prove the defendant's breach of duty ; it is not founded on 
contract if the breach is in i*espect of a Common Law duty arising from 
the relations of the parties, notwithstanding that those relations were 
created by contract. Thus a suit against a carrier for non-delivery of 
goods is founded upon the contract to deliver ; (g) but the following 
suits are not founded upon contract : — a suit against a bailee for injury, 
caused by his negligence, to the goods bailed ;(h) against a carrier for 

(a) C. P. C, 8. 379 J r. 260. Compare E. S. C, App. F., No. 16, Annual Practice, 
1899, Vol. II., p. 79. 

(6) Otborne r. Hombnrg, 1876, L. »., 1 Ex. D., 48; Foster v, Usherwood, 1877, 
8 Ex. D., 1 ; K^eble v, Bennett, 1804, 2 Q. B., 829. 

(c) Cowell ». The Amman Co., 1865, 6 B. & S., 338; Boulding r. Tyler, 1868, 
8 B. & 8., 472; Parr v. Lillicrap, 1862, 1 H. & C, 615; Hewitt v. Cory, 1870, L. B., 
Q. B., 418 ; Baylis v. Lintott, 1878, L. B., 8 0. P., 845. 

(<J) Parr •. Lillicrap, ulyi supra ; Bonlding v. Tyler, ubi supra ; James r. Vane, 
, . I860, 2 E. & E., 888. 

(e) Krishnaeami Chetti v. Katal Emigration Board, 1898, 17 Mad., 216. 

(/) Bryant V. Herbert, 1878, »C. P. D.,389j Kelly v. Metropolitan Railway 
Co., 1896, 1 Q. B., 944. 

(g) Fleming 9, Manchester, Sheffield and Lincolnshire Railmiy Co., 1878, 
4Q.B.D.,81. 

. (ft) Timierv.StaUibnM, 1896, lQ.fi., 68. 
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injury caused to a passenger, (a) or fw delivery of goods to the consignee 
after the consignor has given notice to stop the goods in transitu ;(b) 
against an auctioneer for damages for a wrongful re-sale of goods pur- 
chased by the plaintiff at an auction ;(c) and an action of detinue for 
the recovery of goods wrongfully detained, (d) 

A certificate for costs can only be given in a case where the Judge 
considers that it is one which ought not to be brought in the Small 
Cause Court. The section has always been construed strictly, and will 
in general be applied only in cases of difficulty, novelty or general 
importance, or where there has been an erroneous course of decisions in 
like cases in the Small Cause Court. (p) 

CHAPTER V. 

Prooedurr in Srrrs. 

[23. The portions of the Code of Civil Procedure specified in the second schedule Portions of 
hereto annexed shall extend, and shall, so far as the ^ame may, in the judgment of the Civil Proce- 
Court, be applicable, "be applied to the Small Cause Court ; and the procedure pre- 5® Jr f 
scribed thereby shall be the procedure followed in the Court in all suits cognizable i\^q Court, 
by it, except where such procedure is inconsistent with tlio procedure prescribed by 
any specific pvoYisions of this Act : 

Provided that the Court may, subject to the control of the Local Government, from 
time to time, by notification in theofiicial Gazette, declare that any of the said portions 
of the said Code shall not extend and be applied to the Small Cause Court, or that any 
of such portions shall so extend and be applied with such modifications as the Court, sub- 
ject to the control aforesaid, may think fit. Subject tosiich conirol^ the Court maymod{fy 
or cancel any notification u/nder thif* aection as occasion may appear to it to require^,* 

24* Except in cases of set-off under the Code of No written 
Civil Procedure, Section 111, no written statement shall cept in oases 
be received unless required by the Court. o se 

This section will probably be held to apply section 111 of the Code 
to the Small Cause Court. (/) The practice as to written statements is 
contained in rules 10-1 to 107 of the Madran Rules. (gr) 

25- When a period of eight days from the decision of Return <rf 
a suit has expired without any application for a new trial or admitted in 

; evidence. 

• Repealed by the Presidency Small Cause Courts Act, 1895, s. 12. The words in I of 1895, 
italics were added by Act X of 1888, s. 2,(1). 

(a) Taylor v, Manchester, Sheffield and Lincolnshire Railway Co., 1895, 1 Q.B., 134, 
(6) Pontifex v. Midland Railway Co., 1877, 3 Q. B. D., 23. 

(c) Cohen v. Poster, 1892, 61 L. J., g. B., 643 ; 66 L. T. Rep., N. S., 616. 

(d) Bryant w. Herbert, ubi swpra. 

(e) Ismail Ariff v. Leslie, 1896, 24 CaU 399, 401. 
(/) Sec 8. 18, Explanation I, note, p. 42, 

(g) infra, p. 172. 

8 
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re-hearing of such suit having been made, or when any such 
application has been made within such period and such 
application has been refused, or the new trial or re-henring 
(as the case may be) has ended, any person, whether a party 
to the suit or not, desirous of receiving back jiny document 
produced by him in the suit and plac(»d on the record, shall, 
unless the document is impounded un<ler Section 143 of the 
Code of Civil Procedure, be entitled to receive back the same: 

Provided that a document may be returned at any time 
before any of such events on such terras as the Court may 
direct: Provided also that no document shall be returned 
which by force of the decree has become void or useless. 

On the return of a document which lias been a mitted 
in evidence, a receipt sliall be given, by the party receiving 
it, in a receipt-book to be kept for the purpose. 

This section appews to apply section 143 of the Code to the Court. 
See Madras Boles, Chapter X. 

Compensation 26- In any suit in which the defendant appears and 

]^Stiff to does not admit the claim, and the plaintiff does not obtain 

certain cases, ft decree for the full amount of his claim, the Small Cause 

Court may in its discretion order tlie plaintiff to pay to 

the defendant, by way of satisfaction for his trouble and 

attendance, such sum as it thinks fit. 

When any claim preferred, or objection made, under 
Section 278 of the Code of Civil Pi'ocedure is disallowed, 
the Small Cause Court may in its discretion order the person 
preferring or making such claim or objection to pay to the 
decree-holder, or to the judgment-debtor, or to both, by way 
of satisfaction as aforesaid, such sura or sums as it thinks fit. 
And when any claim or objection is allowed the Court 
may award such compensation by way of damages to the 
claimant or objector as it thinks fit; and the order of the 
Court awarding or refusing such compensation shall bar 
any suit in respect of injury caused by the attachment. 
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Any order uuder this section may, in default of payment 
of the amount payable thereunder^ be enforced by the person 
in whose favor it is made against the person against whom 
it is made as if it were a decree of the Court. 

Sections 278 to 283 of the Code are repeated in rules 233 to 240 of 
the Madi*as Rules. {This section appears to apply section 278 to the 
Small Cause Court. 

27- Whenever tlie Small Cause Court issues a war- Becree-hoider 
rant for the arrest of a judgment-debtor or the attachment officer execut. 
of his property, the decree-holder, or some other person on ^^ ^^"^ • 
his behalf, shall accompany the oflScer of the Court en- 
cru;>ted with ihe execution of such warrant, and shall point 
out to such officer the judgment-debtor or the property to 
be attached, as the case may be. 

The deci'ee-h older thereby becomes personally liable for any wrong- 
ful arrest or attachment, (a) The Calcutta Rules extend this provision 
to summons and other process. (6) 

28. When the judgment-debtor under any decree Thinga 
of the Small Cause Court is a tenant of immoveable pro- immoveable 

property and 

perty, anything attaclied to such property, and which he removeaWe 
might before the termination of his tenancy lawfully re- be deemed 
move without the permission of his landlord, shall, for the S^i^oS."^ 
purpose of the execution of such decree, be deemed to be 
moveable property, and may, if sold in such execution, be 
severed by the purchaser, but shall not be removed by him 
from the property until he has done to the property what- 
ever the judgment-debtor would have been bound to do to 
it if he had removed such thing. 

See the Tranafer of Property Act, 1882, section 108.(c) The Court has power to IV of 1882. 
determine questious of title to property attached under this section, and its decision 
coMtitnteB res j:udicata,{d) 

29* Whenever any judgment-debtor, who has been niaoharge of 
arrested or whose property has been seised in execution of debtor wi*^ 

sufficient 

(a) Infra, p. 97. security. 

(b) Bule 19, McEwan, 812. 

(c) Shephard and Brown, Transfer of Property Act, pp. 845, 864. 

(4) Deno Nath Batabyal o. NufiTer Chinder Nondy, 1899, 26 Cai., 778» 785. 
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a decree of the Small Cause Court, offers security to the 
satisfaction of ^uoh C-ourt.for payment of the amount which 
he has been ordered to pay and the costs, the Court may 
order him to be discharged or the property to be released. 
Court may 30. Whenever it appears to the Small Cause Court 

in certain ^ '^ '^ 

cases sns- that any judgmeot-debtor under its decree is unable, from 

pendexecu- i /r% . 

tion of decree. sicKuess, povcrty or otlier sufficient cause, to pay the amount 
of the decree, or, if such Court has ordered the same to be 
paid in instalments, the amount of any instalment thereof, 
it may, from time to time, for such lime and upon such terms 
as it thinks fit, suspend the excution of such decree and dis- 
charge the debtor, or make such order as it thinks fit. 

51 & 52 Vict., Compare the County Courts Act, 1888,8. 153. 

^' ^^' Mere inability to pay owing to want of means is not a sufficient 

cause under the English Act. (a) 

Execution of 32. If the iudgmeut-debtor under any decree of the 

decree of o o •/ 

Small OauBe Small Gausc Court has not, within the local limits of its 

Coort by 

o^cr Courts, jurisdiction, moveable property sufficient to satisfy the 
decree, the Court may, on the application of the decree- 
holder, send the decree for execution — 

(a) in the case of execution against immoveable pro- 
perty situate within such local limits — ^{to the 
High Court] to the Madras City Civil Court or 
the High Court of Judicature at Fort WilUam or 
Bontbai/i as the case may be ;* 
(h) in all other cases — to any Civil Court within the 
local limits of whose jurisdiction such judgment^ 
debtor, or any moveable or immoveable property 
of such judgment-debtor, may be found • 
Procedure The proccdure prescribed by the Code of Civil Procedure 

when decree r * »f 

tranaferred. for the executiou of decrees by Courts other than those which 
made them shall be the procedure followed in such cases. 

51 & 52 Vict., Compare the C. P. C, s. 223, and the County Courts Act, 1888, 8. 158. 

c. 43. — 

* The words in italics were substituted for the words in brackets bj the Hadraa 
Vll of 1892. City Civil Court Act, 1892, s. 12. 

(a) Attenborough v. Henschel, 1895, 1 Q, 6., 838. ' 
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At Common Law a writ of exeoutiou out of an inferior Court 
ooold not be executed out of the jnrisdiotion ;(a) this section extends 
the jurisdiction of the Coui»t in matters of execution, by enabling itn 
decrees to be executed beyond its local limits ; and sections 223 and 225 
of the Code of Civil Procedui'e(6) also extend its jurisdiction, by 
enabling the Small Cause Court to execute the decrees of other Courts. 
This section differs in several respects from section 223 of the Code ; 
under the latter section a Coui*t may send its decree to another Couili 
if for any reason it considers that it should be^executed by that Court, 
but under this section it must be shown that the judgment-debtor has 
not sufficient moveable property within the local limits to satisfy the 
decree. It will be noted also that sub-section {b) is not limited to a 
place where the debtor is residing, carrying on business or personally 
working for gain, as is sub-section (a) of section 223 ; the process may 
be sent to any place where the debtor can be " found." Where the 
moveable property consists of moneys paid into the High Court, the 
proper course is to attach such moneys under process of the Small 
Cause Coui't ; the judgment-creditor should then apply to the High 
Court, in the suit to the credit of which the attached moneys stand, 
for payment out to him.(c) In Madras there is no power to ti*ansfer 
a decree of the Small Cause Court to the High Court; in case of 
execution against immoveable property the decree must be transferred 
to the Madras City Civil Court ; in the case of other property, since the 
local limits of the two Courts are identical, the coi^ditions of the first 
paragraph of this section cannot be fulfilled. 

The jurisdiction of the Small Cause Couiij is limited, in the execu- 
tion of decrees of other Courts, to cases in< which the subject-matter of 
the suit, as set fprth in the plaint, does nqU exceed Rs. 2,000 in value, and 
is not excepted from the cognisance of either a Presidency or Provincial 
Court of Small Causes. ((/) The procedui*e prescribed ia the case of 
transfer of a decree is contained in sections 223 to 227 of the Code. It 
will be noted that the extension of jurisdiction, with respect to ^hc 
decrees of the Small Cause Court, is conferred by the first paragraph of 
this section, and that only the pocedure contained in the Code is applied 
by the last paragraph ; the second paragraph of section 223,(6) therefore, 
does not apply to the Small Cause Court. 

The rules of the Madras Court pui'port to considerably extend the 
jurisdiction conferred by this section, by enabling the Court to send its 

(a) Com. Dig. " Execution," I., 2, But see, p. 267, post, 
(6) Applied to the Court by 8. 8 of the Code, see p* 120* 

(c) C. P. C, S8. 272, 232. 

(d) C. P. C, 8. 228. 
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decree to any other Court, and by diRpensing with the c<mdition that 
there is not sufficient property within the jorisdiction to satisfy the 
the decree. (a). 

Mmors may 32* Notwithstanding anything contained in the Code 

sue in certain /~«. . .7 

cases as if of of Civil Procodure as applied by this Act, any rainor may 

f nil age* . . • i» i» t* n 

institute a suit tor any sum of money, not exceeding five 
hundred rupees, which may be due to him under Section 70 
of the Indian Contract Act, 1872, for wages or piece- 
work or for work as a servant, in the same manner as if 
he were of full age. 

The fii'st sentence of this section appeai*8 to be impliedly repealed 
I of 1895. by the Presidency Small Cause Courts Act, 1895, s. 12. 
IX of 1872. Section 70 of the Indian Contract Act, 1872, provides that " where 

a person lawfully does anything for another person, or delivers anything 
to him, not intending to do so gratuitously, and such othei* person 
enjoys the benefit thereof, the latter is bound to make compensation to 
the former in respect of, or to restore, the thing so done or delivered."' 

The suits which may be brought by an infant in his own name are 
oonfined to suits " for wages or piece-work or for work as a servant ; '' 
in all other cases he must sue by a next friend. (6) 

Powei to 33. Any non-judicial or quasi-judicial act which the 

judi^i ^^^ Coc'e of Civil Procedure as applied by this Act requires to 
^ *^' be done by a Judge, and any act which may be done by a 

Commissioner appointed to examine and adjust accounts 
under Section 394 of that Code as so applied, may be done 
by the Registrar of the Small Cause Court or by such other 
oflBcer of that Court as that Court may, from time to time, 
appoint in this behalf. 

The High Court may, from time to time, by rule de- 
clare what shall be deemed to be non -judicial and quasi* 
judicial acts within the meaning of this section. 

This section makes no reference to matters regulated by the Act 
itself, and therefore any declaration or rule made under it cannot affect 
the provisions of any section of the Act. Thus a rule enabling the Regis- 
trar to grant leave to sue a defendant out of the jurisdiction is nUra vires^ 



(a) Eule 188, infra, p. 190. 
{h) Madras Boles, r. 840. 
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since that power is given to the Court by section 18 of the Act, and noti 
by the Code as applied by the Act; moreover, the grant of Boch leave 
is a matter of judicial discretion, (a) Since the repeal of section 23 and 
the 2nd Schedule of the Act,(^) the only sections of the Code applied by 
the Aot itself are those to which reference is made in various sections, 
and which may be taken to be thei*eby applied by implication ;(c) and 
the matters thereby dealt with are the only matters as to which a 
declaration or rule can be made under this section. Under section 9 the 
High Court may empowei* the Registrai* to hear undefended suits and 
interlocutory matters ; section 13 enables the Chief Judge to declare 
the ministerial powers to be exercised by the Registrar ; section 14 
enables the Local Government to invest the Registrar with judicial 
powers for the trial of petty suits ; under section 1^5 the Registrar may 
exercise the functions of a Judge in the execution of decrees. 

The Madras High Court has, by rule made under section 9, purt 
ported to repeal the words " the Code of Civil Procedure as applied 
by this Act '* and to substitute the words " any rule made by the High 
Court.'* ((2) Notwithstanding this attempt at legislation, it is submit- 
ted that the validity of any delegation of authority must still depend 
upon the extent of the powers conferred on the High Court by section 
9, or upon whether the authority delegated is or is not conferred on 
the Court by the sections of the Code applied by the Act itself. (e) 
Non-judicial and quasi-judicial acts may probably be defined as acts 
which do not involve the exercise of judicial discretion. There appears 
to be no distinction between a non- judicial and a quasi- judicial act, 
unless the latter term refer to such acts as the making of orders of 
course, which require no judicial discretion but have the form and efEect 
of orders of the Court. Under the practice of the English Courts, the 
issuing of execution is not a judicial function ; but if under any order 
or practice of the Court a judicial discretion has to be exercised as to the 
issue or manner of execution, such discretion cannot be delegated to an 
officer of the Court. f / ) Under the practice of the Madras High Coui't an 

order for execution of a decree is a qnasi-judicial act, and is made 

■ ■ . ^ . . ■ 

(a) Bajam Chetti v. Seshayja, 1895, 18 Mad., 236, 244. 

(6) By the Presidency Small Canse Courts Act, 1895, p. 12. 

fc) These sections are as 67 (s. 19A), 110 (i. 40), 111 (s. 24), 148 i. 25), 278 
(g. 26), 223 to 228 (s. 31), 522 (s. 38), 617 (a. 69), 662 (s. 6) ; and see s. 4S of this 
Act. Other sections are applied by C. P. C, s. 8, see p. 119. 

(d) See r. 432 («), p. 268, post, 

(e) The powers of the Begistrar are contained in r. 5 of the Madras Rules of 
1899, and the Bules of 1885 ; see p. 140. 

(/) Andrews #, Mania, 1841, 1 Q. B., 3. 
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[sects. S4— 36. 



by the Registrar ;(a) but orders involving judicial discretion, such as an 
order for execution in the High Court concurrently with execution in 
another Court, or an order upon proof of notice under section 248 of the 
Code of Civil Procedure, are made by a Judge. Section 394 of the Code 
is not expressly applied to the Small Cause Court by the Act ; and the 
reference to it in this section, which assumes that it has been applied 
otherwise than under this section cannot, it is submitted, ^PP^J ii bj 
implication* The appointment of a Commissioner is a delegation of 
judicial authority, which cannot be made except under express and 
specific statutory provisions, (6) and generally the powers of an inferior 
Court will not be extended by implication .(r) Section 394 is repeated 
verbally in rule 310 of the Madras Ilule6.(a) Eule 432 (e) of the same 
rules purports to repeal the words '* Section 394 of that Code as so 
applied, " and to substitute therefor the words, " Rule 310 of the 
Madi*aB Rules.'' 

34. The suits cognizable by the Registrar under Sec- 
tion fourteen shall be heard and determined by him in like 
manner in all respects as a Judge of the Court might hear 
and determine the same : 

* Provided that, subject lo the control of the Chief Judge, 
any Judge of the Court may, whenever he thinks fit, transfer 
to his own file any suit on the file of the Registrar. 

Eegistrarmay 35- The Registrar may receive applications for the 

GXGCOte ftll 

decree^ with exccution of dccrees of any value passed by the Court, and 
powers as a may commit and discharge judgment-debtors, and make any 
^ ^^' order in respect thereof which a Judge of the Court might 

make under this Act. 

Decrees and 8g. Everv decrcc and order made by the Registrar 

orders of ./ o 

Registrar to in any suit or proceeding, shall be subject to the same 
new trial as provisious iu regard to new trial as if made by a Judge of 

if made by a , ^ 

Jndge. the Court. 

These sections Enable the Registrar of the Court to do certain 
acts in the same manner as a Jndge of the Court might do them ; they 

(a) Bules of the High Court, IS97, r. 377, (7). 

(6) See Rajam Chetti v. Seshayya, 1896, 13 Mad., 247. 

(c) See s. 18, note, p. 28, ante, 

{d) See Chapter XXIII of the Madras Rules, and note thereto, p. 228. ' i 



Registrar to 
hear and 
determine 
suits like a 
Judge. 
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do not invest him generally with all the functions of a Judge. It would 
seem, therefore, that though he can try a ease within the prescribed 
amount he cannot commit for contempt. Moreover, he has only power 
to do what a Judge is able to do ; therefore, in Bombay, where no powers 
have been given by the rules to a single Judge, it would seem that the 
Registrar cannot at present exercise the judicial functions mentioned in 
these sections. The orders and decrees made by the Registrar will be 
drawn up as orders and decrees of the Small Cause Court. The right to 
apply for a new trial is not confined to the case of orders and decrees 
in suits, as in the case of orders and decrees made by the Court,(a) but 
extends to " any proceeding " before the Registrar, which includes an 
"interlocutory application,"(&) aiid an application under Chapter VII. 
rule 438 of the Madras Rules, which corresponds to section 646 of the 
Code of Civil Procedure, enables the Registrar to take the opinion of the 
Chief Judge on a point of law or construction ; but it may be doubted 
whether this rule is not ultra vires. The statute provides that the Regis- 
trar is to determine the case " as a Judge might," and does not provide 
for a reference by a Judge to the Chief Judge. The reference of a case 
is in the nature of an appeal, and not merely a matter of procedui'e or 
practice.(c) The Registrar is only empowered to deal with applications 
for the execution of decrees " passed by the Court," that is, the Court to 
which he is attached ; he cannot deal with the execution of decrees of 
another Court transmitted to the Small Cause Court for execution, (d) 
Rule 188 of the Madras Rules provides that applications for execution 
shall be made to the Court " or to the officer, if any, appointed in this 
behalf ; " since section 35 is only an enabling section, it would seem 
that the proper construction of the section and rule is that the Registrar 
shall not exercise the powers conferred on him until he has been 
appointed in that behalf by the Chief Judge, (e) 

[CHAPTER VI.]» 
[New Trials and Rk-heabing. 
[37. Save as is herein specially provided, every decree and order of the Small Judgments 
Gause Court in a suit shall be final and conclusive ; but the Court may, on application ^^ orders of 
of either party, made within eight days from the date of the decree or order in any 
suit (not being a decree passed under section 552 of the Code of Civil Procedure), Power to 
order a new trial to be held, or alter, set aside or reverse the decree or order, upon order new 
such terms as it thinks reasonable, and may, in the meantime, stay the proceedings. JT *^^™f*^ 

• Repealed by the Presidency Small Cause Courts Act, 1895, s. 13. I of 1895. 

(a) See s. 37, and p. 74, infra. 
(6) See 8. 9, sub-s. (1), (aa). 

(c) See p. 266. 

(d) C. P. C, 8. 228 ; and see s. 228, which gives power to " the Court," 

(e) 8. 13. 

9 
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Application [38. Any portj maj, witlnn eight days after the judgment in aay svit in th« 

forre-hearing g^naH Cans© Court in which the amount or value of the subject-matter exeeedg one 
Court. thousand rupees^ apply to the High Court for an order that such suit may be re-heard 

in the High Court. 

Such application shall be supported by affidavits, and, in case the applicant has 
appeared in the Small Cause Court by advocate, vakil, attorney or pleader, by a certi- 
ficate from such advocate, vakil, attorney or pleader that in his opinion there are good 
grounds forre-hearmg the suit, and if, on hearing such application, tbe High Court iff 
of opinioa that there has been a miscarriage or failure of juAtice, or that there are 
other good grounds for such re-hearing, the Court shall make an order ex partCt on 
such terms as it thinks fit, for such re-hearing, and fix a day for the same, whereof 
notice shall be given to the opposite party. 

The rules contained in sections 546, 546 and 547 of the Code of Civil Procedure, 

relating to staying and executing decrees under appeal, shall apply in the case of 

applications under this section as if such applications were appeals from the deci- 

stens'of the Sisall Cause Court. 

Procedure at [J^. On the day fixed under section thirty-eight or on any other day to which 

earing. ^j^ w^bearing may be adjourned, the High Court, or some Judge thereof, shall 

proceed to re-hecur and determine the case as if the same were a suit brought in such 

High Court in its ordinary original civil jurisdiction, in which the plaintiff in the 

Small Cause Court was plaintiff, and the defendant in such Coui*t was defendant, and 

in which written statements had not been ordered to be filed ; and, except as herein 

otherwise provided, all the practice and procedure of such High Court in respect of 

suits brought in its ordinary original civil jurisdiction shall be followed in suits 

re*heard under this section : provided that there shall not be any appeal from any 

Judgment, decree or order under this section. 

Sxecntion of [^^ Erery decree or order made by any High Court upon any such re-hearing 

decree of xdb^ either be executed by such High Court in the same manner as other decrees or 

^ orders of such Court or may, in the discretion of the High Court, be remitted to the 

Small Cause Court for execution]. 

CHAPTER VI.* 

New Trials and Appeals. 
General 37 • Save as othepwisc provided by this chapter or by 

decrees and any Other enactment for the time being in force, every decree 
SmaQ Catisa and Order of the Small Cause Court in a suit shall be final 

Court* •* •! • 

ana conclusive. 
Newteirf of 39, Where a suit has been contested, the Small Cause 



Court may, on the application of either party, made within 
eight days from the date of the decree or order in the suit 
XIV of 1882. (not being a decree passed under Section 522 of the Code of 

*Thi8 Chapter has been substituted for the Chapter printed in bracketed by 
I of 1895* the Presidency Small Cause Courts Act, ]895i section 13. 
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Civil Procedure), order a new trial to be held, or alter, set 
aside or reverse the decree or order, upon such terms as 
it thinks reasonable, and may, in the meantime, stay the 
proceedings^ 

Explanation. — Every suit shall be deemed to be con- 
tested in which the decree is made otherwise than by consent 
of or in default of appearance by the defendant. 

39. (0 Ij^ ^^1 snit instituted in a Small Cause Court Bwaotii «f 

certain ^UBM 

in which the amount or value of the subject-matter exceeds into High 
the sum of one thousand rupees, the defendant or any one 
of the defendants may, before the day fixed by the summons 
for the appearance of the defendant or within eight days 
after the service of the summons on him, whichever period 
shall last expire, apply ex parte on an affidavit setting forth 
the facts on which he relies for his defence to a Judge of 
the High Court for an order removing the cause into the 
High Court. 

(2) Unless the Judge is of opinion that the applica- 
tion has been made solely for the purpose of delay, the 
applicant shall be entitled to such order as of right, but it 
shall be lawful for the Judge, if he shall think fit, in and 
by such order to require the applicant to give security to 
a reasonable amount to be specified in the order for the 
payment of any costs which may become payable by him to 
the plaintiff in respect of the said suit, and such Judge may 
also, if he shall think fit, declare that the removal directed 
by such order shall be conditional upon the completion of 
such security within a reasonable time to be prescribed in 
the order. 

(3) If the applicant fail or neglect to complete the 
required security (if any), within the prescribed time (if 
any), the said order shall be discharged and the suit shall 
proceed in the Small Cause Court as if such order h^ 
never been made. 
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(4) If the plaintiff in any case which has been removed 
under this section into the High Court has abandoned a 
portion of his claim in order to be able to bring the suit 
within the jurisdiction of a Small Cause Court, he shall be 

-permitted to revive the portion of his claim so abandoned. 

Bnies with . 40- (-?) When a suit has been removed into the High 
BuitB removed Court Under the last foregoing section, it shall be heard and 
iMtforegoing disposcd of by such Court in the exercise of its original 
section. jurisdiction, and the said Court shall have all the same 
powers and jurisdiction in respect thereof as if it had been 
originally instituted in such Court. 

(2) In every suit so removed as aforesaid the affidavit 
filed under Section 39, sub-section (i), shall be treated 
as a written statement of the defendant tendered under 
Section 110 of the Code of Civil Procedure unless the 
Court shall otherwise order. 

(5) In every suit so removed as aforesaid credit shall 
be given to the plaintiff for the. amount of the court-fee 
paid in the Small Cause Court in respect of the plaint in the 
levy of any fees which according to the practice of the High 
Court are payable to the Government. 

Jorisdiction Act IX of 1850, which established Courts of Small Causes in 

g ^ the Presidency Towns, enacted that " every order and judgment of any 

Court holden under this Act, except as herein provided, shall be final 
and conclusive between the parties" ; but gave to the Judges of the Court 
power to non-suit a plaintiff and also to order a new trial, (a) A judg- 
ment exceeding Rs. 100 in amount might also be reversed, under a writ 
of error, by the Supreme Court, which could also issue a writ of man- 
damus or prohibition. (6) Tho Supreme Court from time to time exercised 
its power to issue a wi'it of prohibition in cases where the Small Cause 
Court was acting without jurisdiction, (c) but therfi does not seem to be 
any reported case in which it issued a writ of error. In 1864 the Local 

(a) Act IX of 1850, a. 58. 

(b) Act IX of 1860, 88. 79, 99 ; Charter of the Supreme Court at Madras, d. 47 ; 
Biligiri Iyengar's Rules and Charters, p. 16. 

(c) Pirbhai Khimji v. Bombay, Baroda and Central India Railway Co., 1871, 
3 Bom. H. C. Rep., O. C. J., 59, 64, 65. 
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Government was empowered to apply to Small CauBe Courts the provi- 
sions of the Code of Civil Procedure other than those relating to appeal 
and review. (a) 

In 1865 amended Letters Patent were issued establishing the High 24 & 25 Vict., 

c 104 
Courts, under the Act of 1861, and thereupon the High Courts sue- ' 

ceeded to the jurisdiction of the Supreme Courts. (&) Prior to the 
passing of the present Act it was held that the Small Cause Court was 
subject to the superintendence of the High Court, within the meaning of 
clause 13 of the Letters Patent, and that the High Court could accord- 
ingly remove and try a suit instituted in the Small Cause Court, (c) 
The present Act, which repealed((i) Act IX of 1850, and the clause of 
the Charter of the Supreme Court which made the Small Cause Court 
" subject to the order and control of the Supreme Court," and enabled 
the latter to issue writs of mandamus, certiorariy procedendo or error, 
made the Small Cause Court subject to the Superintendence of the 
High Court within the meaning of the Letters Patent, and gave to the 
High Court the same powers in respect of the Small Cause Court, as it 

has under section 15 of the High Courts Act, in respect of Courts 24 & 26 Vict., 

o 104 
subject to its appellate jurisdiction. The Letters Patent constitute the 

High Court a Court of Appeal from all Courts subject to its superin- 
tendence ;(6) and the powers, analogous to those exercised by the English 
superior Courts by means of the writs of prohibition and mandamus, of 
the High Court under the above section of the High Courts Act, are 
included in and form part of the general appellate jurisdiction of the 
High Court. (/ ) Therefore, both before and since the passing of the pre- 
sent Act, the High Court has been in the position, and has had the general 
appellate jurisdiction, of a superior Court, in respect to the Small Cause 
Court, except so far as that jurisdiction has been expressly modified or 
limited by the provisions of the special Acts relating to the latter Court. 
Chapter YI of this Act declares these modifications and limitations. 

Under the repealed chapter it was held that the words " final and 
conclusive," in section 37, and the provision for a re-hearing by the 
High Court, in section 38, precluded all right of appeal in a suit in the 



(a) Act XXVI of 1864, 8. 15. 

(b) 24 A 25 Vict., o. 104, ss. », 11. 

(e) Pirbhai Khimji v. Bombay, Baroda and Central India Railway Co., ]87l» 
8 Bom. H. C. Bep., 0. C. J., 59, 64, 65. 

(d) Sohed. X., A and B. 

(e) S.16. 

(/) Ohappani;. Moidin Kntti, 1808, 22 Mad., 68 (DayieSy J., diss,)^ following Queen 
V. Nyn Singh, 1870, 2 N.-W. P. H. C. R., 117, 
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Smi^ Canse Court ;(a) there was only a ri^t to apply ior a new trial, 
or, in certain oases, for a re-Hearing by the High Court. The lai^oage 
and provisions of the present chapter are, however, very different frcmi 
those of the repealed chapter. In the first place, the heading of the 
new ohftpter is ** New Trials and Appeals.'' The headings of diviskms 
of an Act " are not to be looked upon as marginal notes inserted, perhaps, 
not by Parliament, but by the printer, because they are refeired to in 
the body of the Act itself. 'X^) ^^^ heading is, in fact, in the nature 
of a preamble, and may either enlarge or restrict the lueaning of the 
sections ranged under it ;(c) thus where the heading is wide and 
generic ^^ there is a primd facie presumption to be gathered from the 
heading, in favour of the larger over the qualified ocaistruction of the 
BectiQns."(<^) Therefore, the " word ' appeal ' aii the head of the sec- 
tion may properly be considered as part (of the Act) and used iac the 
purpose of construing any doubtful matter in the sections under thai very 
heading."(e) Secondly, the provision for a re-hearing is replaced by 
a provision for the removal of the suit to the High Court before trial ; it 
eeema doubtful whether this power, though a species of appellate 
juri8diction,(/) can be held to satisfy the wide meaning of the term 
" appeals '* in the heading. 

Again, the saving clause at the beginning of the chapter has been 
amplified by the insertion of the words ^ or by any other enactment for 
the time being in force." The term " enactment '* includes an integral 
portion of a statute ;(^) thus a schedule is an enactment. (^) The 
Letters Patent of the High Courts are, as promulgations by the Crown 
under legislative authority, equivalent to enactments of the Legisla- 
ture, (i) and are recognised as such by this Act.(j ) It would seem to 

(a) Sadasook Gambir Chund v, Eannayva, 1895, 19 Mad., 96 ; Srinivasa Chariu 
9. Balaji Bau, 1896, 21 Had., 282 ; SaRSoon v. Harry Das Bhuknt, 1896, 24 Oal., 455. 
And see Ex pctrte Council of Kent and Coancil of Dover, 1891, 1 Q. B., 725, p. 727. 

(6) Lang v. Kerr, Anderson & Co., 1878, L. R., 3 App. Ca., 629, 536, 542. 

(c) See Maxwell on Statutes, 3rd ed., p. 71 ; Latham v, Lafone, 1867, L. R., 
2 Ex., 115, 117, 119 1 Hammersmith and City Ry. Co. v. Brand, 1869, L. U., 4 H. L., 171. 

(d) Eastern Ckmnties, 4a, Companies v. Marriage, I860, 9 H. L. Ca., 41, 73, 69. 
{e) Queen v. Local Government Board, 1882, 10 Q. B. D., 309, 321, per Brett, 

L.J. See, however, Srinivasa Charlu v. Balaji Ran, uhi supro, where the word 
" appeal " was held to indicate that there is no appeal. 

(/) Chappan v. Moidin Kutti, 1898, 22 Mad., 68 (Davies, J., diss.), following 
Queen v. Nyn Singh, 1870, 2 N.-W. P. H. C. R., 117. 

(g) Hardcastle on Statutes, 2nd od., p. 23; and see The Interpretation Aoti 
62 A 68 Vict., 1889, Soonderlal v. Goorprasad, 1898, 23 Bom., 414, 425, from which it would appear 
©• ^« that a rule of Court is also an " enactment." 

(h) A.-G. •. Lamplough, 1878. 8 Ex. D., 229. 

(i) See National Telephone Co. «. Baker, 1898, 2 Cfa., 186. 

(;) S. 2; ached. I., A. 
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follow ibat the proyisicms of sections 6, 38(a) and 69 ol this Act, of the 
Letters Patent, and of section 1 5 of the High Courts Act^ are saved by 
this alteration of section 37. It has already been obserred that clause 16 
of the Letters Patent, if not restricted by this chapter, gives to the 
High Court a general appellate jurisdiction over the Small Cause Court. 
It will also be noted that the power of granting a new trial or, perhaps, 
appeal, given by section 38, is limited, first, to suiU; and secondly, to 
suits in which there has been a contest ; and that sectioD 622 of the 
Code of Civil Procedure no longer applies to the Small Cause Court. 
Unless, therefore, this saving clause be held to preserve the general 
appellate jurisdiction of the High Court, there is no remedy where the 
Small Cause Court has refused to grant leave to sue ;(6) has passed a 
decree in default of appearance by the defendant, (c) or an cMrder under 
section 41 ;(d) or has exceeded, or failed to exercise, its jurisdictioB. 

Chapter XLVI, comprising sections 617 to 622, of the Code, which 
deals with reference and revision by the High Court, was one of the 
portions of the Code extended to the Small Cause Court by section 2Z 
and the Second Schedule of this Act, which are now repealed ;(e) 
and the express retention of a portion of this chapter, in a modified 
form,(/) would seem to show, on the principle expressia umu9 alteritu 
excliMio, that the remainder of the chapter was not intended to apply 
to the Small Cause Court. It appears, however, to be still the practice 
to apply to the High Court under this chapter of the Code ;(^) though, 
for the above reasons, it is submitted that the proper procedure is under 
section 15 of the High Courts Act, or under the general appelate 
jurisdiction conferred by the Letters Patent. 

The power of superintendence, given to the High Court by section 16 Snperintend. 
of the High Courts Act, is not limited by the subsequent words relating ^^^ ^*^^ 
to the various powers of making rules, and calling for returns j(A.) but 34 A 25 Ticfc., 
enables the High Coiu't to direct a subordinate Court to do its duty, or to ^' » ■• • 
abstain from taking action in matters of which it has not cognisance j(i) 

(a) Soonderlal v. Goorprasad, 1898, 28 Bom., 414, 425. 
(6) See p. 74. 

(c) But see Madras Rules, r. 102. 

(d) But see s. 47, p. 82. 

(e) Act I of 1895, s. 12. 

(f) See chapter IX of this Act. See also C. P. C, s. 8. 

(g) Under s. 622 : SeBl.ammal v. Munusami Mudah', 1896, 20 Mad., 358 ; Srini- 
vasa Charlu r. Balaji Rau, uhi supra; ^Sassoon v. Hurry Das Bhukut, 1896, 24 Cal., 
465 ; Yule A Co. i'. Mahomed Hossain, 1896, 24 Cal., 129. Under s. 617 : Soonderlal 
V. Goorprasad, uhi «i*j>rct. 

(h) Re Syud Abdool AH, 1875, 15 B. L. B., 197, 204. 

(i) Tej Rom ». Harsukh, 1875, 1 All., 101; in which the cases are collected and 
classified, at p. 104, note j Muhammed Snleman Khan v. Fatima, 1886, 9 AH. 104. 
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to direct it to do that which is legal, and to correct that which is 
illegal in its proceedings, (a) Thus, the High Court may set aside an 
order made without jurisdiction, though no appeal lies therefrom. (6) 
The section does not confer revisional or appellate powers, and the High 
Court will not interfere or set aside the order of a subordinate Court on 
the ground that it has proceeded upon an error of law or of fact,(c) or 
against the weight of evidence,((i) if the Court had jurisdiction to 
make the order, (e) Thus the High Court will not interfere with the 
order of a lower Court, which it had jurisdiction to make and from which 
an appeal lay, notwithstanding that the order was made under an error 
of law, and the appeal has become barred.(/) Where the lower Coui*t 
refused to review an inoperative decree passed by it, the High Court, 
under this section, directed it to proceed with the case.(gf) The Court will 
act, under this section, where one party has by his mis-statement misled 
the lower Court into passing an erroneous order. (^) This power of super- 
intendence is closely analagous to the power of the English superior 
Prohibition. Courts to gi*ant the writs of prohibition and mandamus. A writ of pro- 
hibition will be granted by the superior Court whenever an inferior Court 
exceeds its powers, either by acting without jui*isdiction, or when, having 
jurisdiction in the first instance, it proceeds to deal with some matter 
beyond its jurisdiction, ft) Any person may apply for the writ, whether 
a party aggrieved, or a stranger ; in the former case the grant is ex dehito 
juBtiiice^{j) though the Court will exercise its discretion upon the 
circumstances of the case ; in the latter case the Court has an absolute 
discretion. (&) Where the absence of jurisdiction appears on the face of the 
proceedings, a writ of prohibition will issue as of course at the suit of a 

(a) Re Gobind Koomar Ohowdry, 1867, B. L. R., F. B., 714. 
(6) Pogose V, Gatchiok, 1878, 3 Cal., 708 ; and see Abayeswari Debi v. Sidhefi- 
wari Debi, 1888, 16 Cal., 80, and cases there cited. 

(c) Tej Ram i;. Harsakh 1875, 1 All., 101 ; Muhammed Suleman Khan i;. Fatima^ 
1886, 9 All., 104. 

(d) Re Madho Earn, 1899, 21 All., 181. 

( c) Re Chunder Nath Sen, 1877, 2 Cal., 293. In in re Bhakraj Koeri, 1880, 
5 Cal., 878, the Court would ^eem to have proceeded under s. 622 of the Code. 

(f) Pogose V. Khajah Ashanoollah, 1877, 3 Cal., 710, note. 

(g) Abdullah v, Salaru, 1895, 18 All., 4 : and see Sreemuthy Bhoovankurry Dabee 
V. Dwarka Nath Mookerjeo, 1876, 25 Suth. W. R., 344. 

(h) Roghonundun Lall t». Mohesh Lall, 1878, 8 C. L. R., 137. 

(i) Bacon's Abridgment, Prohibition (h) ; Mayor, <ko., of London v. Cor, 1866, 
L. B., 2 H. L., 239, 278. 

(i) I6td, and Jackson v. Beaumont, 1855, 11 Ex., 300. 

(k) 2 Inst., 602; Wadsworth v. Queen of Spam, 1861, 17 Q. B., 171 j Robinson 
•. Emanuel, 1874, L. R., 9 C. P., 414; Forster v. Forster, 1868, 4 B. A S., 187 1 
Chambers v. Green, 187d, L. R., 20 Eq., 552. 
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party, notwithBtanding that he has aoquiesoed in the proceedings; (a) 
since consent or aoquicBcence cannot give juriBdiction to an inferior 
Conrt.(6) But when the defect is latent, that is, depends upon evidence, 
the Court may refuse the writ on the ground of acquiescence or mis- 
conduct of the applicant. (c) The "ground of the interference by 
prohibition is not that the defendant below is individually damaged . . . 
but that the public ordei* in the administration of law is broken. "(^) 
The Court will not interfere in a doubtful case ; it must be clear in fact 
and in law that the inferior Court is proceeding without jurisdiction.(f ) 
A writ of prohibition to a County Court will be granted by the High 
Court if it takes cognisance of a case exceeding the pecuniary limits 
of its jurisdiction, or of whicJi the subject-matter is exempted from 
its jurisdiction ;(/; or entertains a counter-claim not within its juris- 
diction,(^) or a suit, in which leave to sue is required, without leave 
having been giYen,(/i) or in Avhich the Judge is personally inter- 
ested ;(*) or issues a citation to apfiear and answer a contempt com- 
mitted out of Court,( jj Prohibition will lie when a case is not within 
the local limits of the jurisdiction of the Coui't;(Aj and generally 
prohibition is granted when the lower C^ourt has exceeded its jurisdic- 
tion. (Z) A Judge cannot give himself jurisdiction by placing a wrong 
construction on an Act of Parliament or a document, (m) Prohibition 
will not lie in respect of a mei'e mistake of the Judge, unless he has 
actually exceeded his jurisdiction ;(n) nor in respect of an eiToneous 

(a) Farquharson v, Morgan, 1894, 1 Q. B., 552. 

(b) Ibid, 1 Q. B., 560; Knowles v. Holden, 1855,24 L. J., Ex., 223; Worthinj?- 
ton r. Jeffries, 1875, L. R., 10 C. P., 379. 

(c) Farqnharson v. Morgan, iibi inipra, p. 559. 
(fi) Worthington v. Jeffries, ubi itupra, 383. 

(e) Taylor v. Nichols, 1876, L. E., 1 C. P. D., 242. 

( /) Annual County Court Practice, 1896, p. 77. 

(g) Davip v. Flagstaff Silver Mining Co., 1878. L. R.. 3 C. P. D., 228,- C. P. C, 

8. 111. 

{h) Brown v. London and North- Western Railway Co., 1863, 4 B. A 8., 326. 

(t) Ex parte Medwin, 1853, 1 E. A B., 609. 

(j) R. V. Lefroy, 1878, L. R.. 8Q. B., 134. 

(jfc) Jacobs tf. Brett, 1876, L. R., 20 Kq., 1 ; HawoR v. Paveley, 1876, 1 C. P. D., 
418; Moore v. Gamgee, 1890, 25 Q. B. D., 24i. 

(/) Jones V. Slee, 1886, 32 Ch. D., 685 ; Re Briton Medical and Qeneral Life 
Association, 1888, 39 Ch. D., 61 ; R. v. Judge of County Court of Lincolnshire, 1887, 
20 Q. B. D., 167; R. v. Judge of County Court of Shropshire, 1887, 20 Q. B. D., 242; 
R. V. Justices of Bromley, 1890, 38 W R., 263. See also Evans v. Wills, 1876, 
1 C. P. D., 229 ; R. r. Brompton County Court, 1886, 18 Q. B. D., 218, 13 App. Ca., 20. 

(m) R. V. Judge of County Court of Lincohishire, 1887, 20 Q. B. D., 170. 

(n) Ex- parte Rayner, 1847, 17 L. J., C. P., 16; Jones v, Jones, 1848, 17 L. . 
Q. B., 170; Zohrab v, Smith, 1848, 17 L. J., Q. B., 174; Robinson r. Lenaghan, 1848, 
17 h. J., F^^.. 174, 
10 
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decision^ as to whick there is a remedy bj way of appeal ;{a) nor in 
respeet of the grant of a new trial, although there was no evidenoe oi 
the fact on which the grant was made, if the subject of the 8nit and the 
application for new trial were within the jurifidictton of the Court ^(6) 
The Court will not grant a writ of prohibition foi' the purpose of inquir- 
ing into the correctnesB of the judgment of the lower Court when the 
matter ia within its jurisdiction, (c) or the decisioii ib on a question of 
fact on which its juHsdiction depends ;(d) where the record is doubtful, 
but is consistent with everything having been legally done, the maxim 
omnia prcBSumuntur rite fniase acta will apply. (e) 

Section 37> — deals only with decreen and ordern made in suits, and 
therefore does not bar an appeal in the case of orders made by the Court 
in proceedings other than suits. An order of the Small Cause Coui*t 
refusing a new trial is not made in a suit.( /) There would appeal* to be 
no distinction in this respect between the refusal and the grant of an 
application for a new trial.(S') If, however, the Court proceed to deal 
with the merits of the case, a new trial has in fact been granted, and 
the Court has engaged in trying the suit, and any order made will be an 
order in the suit \{K) and an application for new trial will lie thereon.(«) 
Proceedings under Chapters VlIO), VIII, and XI of this Act ai»e not 
suits, and therefore any orders made under these chapters are not within 
this section. (A;) An applicafcion under section 18 for leave to sue is not 
made in a suit, since it must be made before the inst itution of the suit 
to which it relates ; and the provision that in certain cases the reasons 
of the Coui't for granting or refusing such leave must be recorded in 
writing implies that the order of the Court is subject to review. A suit 

(a) In re Bnmford, 184a 12 Jur., 861 ; Camden (Lord; r. Home. 1791, 4 T R . 
397 ; Barker v. Palmer, 1881, 8 Q. B. D , 9. 

(b) E. t>. County Court Judge of Greenwich, 1888, 37 W. R. 132 ; In re Xcw Par 
Consols (No. 2), 1898, 1 Q. B.. 669. 

(c) Winsor v, Dunford, 1848, 12 Q. B., 603. 608; Joseph v. Henry, 1850, 
19 L. J., Q. B., 369 ; Lexden Union v. Southgat^ 1854. 10 Ex., iOl ; Norria v. Carrington, 
1864, 16C.B., N. S., 396. 

{d) Brown t?. Cocking, 1868, L. R., 3 Q. R., 672, 676, am! seo r. 18, note. 

(e) K. w. Silkstone, 1842, 2 Q. B., 520. 

(/) Oakshott V. The Britis'i India Steam Navigation Co., 189 1, 15 Mad., 179; 
Nnaserwanjee v. Pursntam Doss, 1885, 11 Gal., 298 ; Hall r. Joakim, 1873, 12 B. L. R.. 34. 

io) Pole V. Bright, 1891, 1 Q. B.. 6a3, 6o5. 

(h) Seshammal v. Mnnnsami .\ udali, 1896, 20 Mad., 358. 

(t) Sorrat Ooomari Dassee t». Radha Mohnn Roy, 1S95, 22 Oal., 784; Poinonchund 
Gdoohav. Kanooram, 1872, 10 B. L. R., 355 ; 19 W. R.. 2-3. decided under Act IX 
of 1850, 8. 58. 

(j) See S8. 14 and 69. 

(fc) Compare Upadhya Thakur v. Persidh Singh, 1896, 23 Cal., 723, 729, and w# 
Venkata Ghandn^pa Nayanivara v. Venkatarama Beddi, 1898, 22 Mad., 266, 



Digitized by 



Google 



SICT. 40.] NIW TBIAL8 AND APPSAL8. 75 

is ordinarily terminated, when there is nothing more to be done in it, 
except execution ;(a) proceedings after decree in the taxation of costs 
are therefore not part of the sait.(6) Li Calcutta it has been held that 
an order made upon a claim to attached property is made in a suit, and 
is final and bars a first 8nit.(c) 

Piaal and conelnsiv^. — These words have been held, — both before 
and since the amendment made by the Presidency Small Cause Courts 
Act, 1895, — to deny any right of appeal, except by way of an application 
for a new trial under section 38. That is, the Court hearing an ap- 
plication for new trial, under section 38, cannot exercise the powera of a 
Coui't of Appeal, but can exercise only the powers of a Court of Re- 
vision ; and therefore, when the question is one of eridence, the Court 
can only direct u new trial when the decision is manifestly against 
the weight of evidence. ((£) In the Madras case last cited, the amend- 
ment of the heading of this chapter, by the use of the word " appeals,** 
was considered ; and the Court held that this word was employed to 
indicate that the chapter prohibited any appeal. (e) The judgment 
having been once given, the Judge is functus offioio^{f) and if he 
attempt to alter oi* rescind it a writ of prohibition will lie;(^) he 
cannot re-hear a case, since a re-hearing, even if it be by the Judge who 
]>as8ed judgment, is in the nature of an appeal \{h) therefore, having 
once refused a new trial, he cannot grant one on changing his mind.(t) 
But if the parties or their pleaders are still in Court, the Judge can 
doubtless alter his judgment, on the ground that it has not been finally 
and definitively given, (j) A final judgment of an inferior Court is a 



(a) Administrator-Geiieral of Bengal r. Ohiinder Oant Mookerjee, 1898, 2S Oal., 
952 note, p. 958. Sec r. 7, note, infra, p. 142. 

(6) Watkins •. Fox, 1895, 22 Cal., 943. But see Narayana Chetti v. Champion, 
1888, 7 Mad., 1. 

(c) Ismail Solomon Bhauiji v. Mahomed Khan, 1891, 18 Cal., 296 ; Dene Nath 
Batabyal v, Nnffer Chnnder Nundy, 1899, 26 Oal., 778. But see r. 240, p. 209, post, 

(d) Sadasook Gambir Ohnnd v, Kannayja, 1895, 19 Mad., 96; Bassoon v. Hony 
Da« Bhuknt, 1896, 24 Gal., 455 ; Srinivasa Charln v. Balaji Ban, 1896, 21 Had.» 282. 
Compare the Provincial Small Cause Courts Act, 1887, s. 27; C. P. C, s. 688 1 Oounty IX of 1887. 
Courts Act, 1888, s. 98. 51 ^ gg yj^^ 

(c) But see p. 7o. c. 48. 

(/) Irving «. Askew, 1870, L. K., 5 Q. B., 208; *' The Recepta," 1893, P., 256; 
42 W. R., 78. 

(g) Jones •. Jones, 1848, 6 D. & L., 628 ; 17 L. J., Q. B., 170. 

(fc) In re St. Naeaire Co., 1879, 12 Oh. P., 88 ; fi« Suffield and Watts, 1888, 
20 Q. B. D., 693. 697 ; Preston, &c., Co. v. AUsup, 1896, 1 Oh., 145. Bot aoe Baden- 
Powell V. Wilson, 1894, W. N., 148, where the order had oot been drawn up, and the 
order for re-hearing was practically mad« hy consent. 

(0 Great Northern By. v. MoMop, 1855, 17 C. B., 130 1 25 L. J., 0. P., 22. 

O) See Barton v. Titchmarsh, 49 L. J., Ex., 578; 42 L. T. Rep., 610. 
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bar to any other suit for the same cause of aetiou, which cannot be 
subsequently litigated in another Court.(tf) 

SdCtion 38 — -The decree or oi'der in respect of which a new trial can 
be granted under this section must have been made in a suit,(b) which 
must have been c*nUestpd. It seems doubtful whether the expression 
"oi*der'* includes an interlocutory order,(c) unless it be one passed by 
the Registrar ;(^) but that it does include orders which are so far in the 
natui'e of decrees that, until set aside, they put an end to the whole 
suit.(e) The term '* decree or order'' means "the decree or order exist- 
ing or subsisting in the suit," therefoi*e, if a new trial be granted and 
had, and a deci'ee or order be passed on such trial, an application for new 
trial will lie in respect thereof. (/) Whether a suit iHcofUested depends 
exclusively ujMjn the defendant ; a suit dismissed for default of appear- 
ance by the plaintiff is contested, if the defendant appeal's and disputes 
the claim. («) 

New Trial. The application must be made on or before the eighth day aftei* the 

day on which judgment was given,(gr) reckoning exclusively of that 
day. (A) In Madras the application is made by presenting a petition to the 
Hegisti*ar within that period ;(i') in Calcutta it is made to theCouH.(J ) 
A new trial will be gi'anted only in those cases in which it would have 

IX of 1850. heen gi'anted under the jirevious Act, or under the English practice ; 
the Court does not exercise the powers of a Coui*t of Appeal. (^) The 
Rules of the Madras Coui't of Small Causes' of the 2.*^rd of March 1886 
provide that a new trial should ordinarily, be granted only in the 
cases of (1) error in law ; (2) a substantial error in procediu*e affecting 
the mei'its; (3) the subsequent discovery of important evidence. (Z) 
Under the English practice a new trial may be granted on the following 
gi'ounds : — 
(1) the judgment is against the weight of eWdence ; or 

(a) Austin v. M'H\», 18oJ<, 9 Ex., 288; Bcpkcley v. Eldcrkin, 1858, 1 E. A' B., 806; 
Uoutledge v. Hislop, 1860, 2 E. * E., 549; Flittors v. AUfrey, 1874, L. R., 10 C. P., 29. 
(6) See p. 74. 

(c) Madnuj Rales, r. 2 ; C. P. C, s. 2 ; " decree," " order." Cf . County Court 
Rules, 1889. ord. 52. 

(d) See 8. 36. 

(e) Soonderlal v. CJoorprasad, 1898, 23 Bom., 414, 425. 

(/) Surrut Coomari Dassce v. Rtwlha Mobun Roy, 1895, 22 Cal., 784. 
(g) Madnvs Rules, r. 170. 
1 of 1887. (h) General Clauses Act, 1887, s. 7; and see Madras Rules, r. 2. 

(i) Rule 179. 

(0 MacEwan, pp. 316, 317. 

(k) Sadasook Gambir Ghund v. Kannuyyu, 1895, 19 Mad., 91, 98; aiid see p. 75, 
note (d). But see p. 70. 

(I) Infra, p. 282 ; as to the practice of the Calcutta Small Cause Court, see Mac- 
Ewan, p. 113. 



Digitized by 



Google 



SItCT. 40.] NEW TRIALS AND APPKALS. 77 

(2) the damages given are excessive or insuflBcieut. The Court will 

not in either case disturb the judgment, unless it thinks that, 
having regard to all the circumstances of the case, no reasonable 
man would have come to that conclusion ; even though the Court 
would itself have given a different judgment ;(o) 

(3) the jury have not in fact come to a decision upon the question 

before them ; thus the smallness of the damages given may show 
that the jury have made a compromise between the parties ;(6) 

(4) a material witness admits, on affidavit, that he made a serious 

mistake in giving his evidence ;(c) 

(5) the unexpected discovery after the trial of new evidence ;((/) 

(6) the improper admission or rejection of evidence, if substantial 

wrong or miscarriage of justice has been occasioned thereby ;(e) 

(7) the conviction of witnesses, on whose testimony the judgment was 

given, of perjury committed in the cause ;(/) 

(8) a mistake in deciding the right to begin, if a manifest wrong has 

been occasioned thereby, (gr) 
The following are not grounds for a new ti-ial : — 

(1) the absence of a material witness ;(/*) 

(2) that the part}- was not prepared with his evidence ;(/) 

(3) that evidence was not given which might have been given ;( j) 
(4f) the prosecution of witnesses in the cause, without conviction. (^) 

Under the English law, the remedy of a party dissatisfied with the 
decision of a County Couii; on a point of law or equity, or upon the 
admission or rejection of any evidence, (Z) is by an appeal to the High 
Court, (w) If it be held tliat there is no right of appeal from the Small 

(a) Solomon r. Bitton, 1881, 8 Q. B. D., 176; Phillips v. Martin, 1890, L. R., 
15 App. Ca., 193; Metropolitan Bailway Co. v. Wright, 1886, L. R., 11 App. Ca., 152; 
Praed v. Graham, 1889, 24 Q. B. D., 58 ; Mayne on Damages, 4th ed., p. 653. 

(5) Falvey v. Stanford, 1874. L. R., 10 Q. B., 54; Hall v. Poyser, 1845, 
13 M. A W., 600. 

(r) Richardson r. Fisher, 1823, 1 Bing., 145. , 

{d) Thnrtell v. Beaumont 1823, 1 Bing., 339: Broadhead v. Marshall, 1773, 
2 W. Bl., 966. 

(e) See R. S. C, ord. 39, r. 6; ord. 69, r. 7 ; 51 & 52 Vict., c. 43, s. 120. Sec the ' 
Indian Evidence Act, 1872, s. 167. J of 187 J. 

(/) Benfield v. Petrie, 1781, 3 Dough, 24. 

(p) Ashby V. Bates, 1846, 16 M. & W., 589; Booth r. MiUns, 1846, 15 M. & W.,67l». 

(h) Edwards «. Dignam, 2 Dowl., 642. 

(f ) Cooke V, Berry, 1745, 1 Wils., 98 ; Turqnaud v. Dawson, 1835, 1 0. M. & R., 709. 
0) Spong V. Hog, 1771, 2 W. Bl., 802. 

(k) Thurtell v. Beaumont, uhi supra ; Seeley v. Mayhew, 1828, 4 Bing., 561. 
({) This is also g^und for a new trial. 

(m) The County Courts Act, 1888, s. 120. 61 A 52 Vict, 

0.43. 
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Cause Court, the remedy in these cases also must be bj an application 
for a new trial, or, if the matter exceed Rs. 500 in value, by requesting 
the Judge to state a case for the opinion of the High Court. (a) Section 
522 of the Code of Civil Procedure relates to decrees upon the awards 
of ai'bitrators. 

Sections 39 and 40. — Any decree or order passed in a suit removed 
under these sections is that of the High Court, in its ordinary original 
jurisdiction, not as exercising a Small Cause Cv^urt jurisdictiouj and 
is therefore subject to appeal as if made in a suit originally instituted 
under the former jui'isdiction. Nothing is said as to the costs of the 
plaintiff in the Small Cause Coui't, or occasioned by the removal of the 
suit into the High Court. Since he would be within his right in 
instituting the suit in the lower Court, he would appear to be entitled, 
in any event, to any costs thrown away by the removal of the suit ; 
for instance, to any excess of the institution fee over the amount of 
court-fees incui-red by him in the High Court. The High Coui't has 
also power to remove any suit from the Small Cause Coui*t for trial 
before itself, or to transfer it to any other competent Court for trial, 
whatever may be the value of the subject-mattei'.(6) The fact that the 
Small Cause Coui't is unable to procure the evidence of material witnesses 
is sufficient reason for removal. (c) But when a suit is transferred 
otherwise than under this section the Court to which it is transferred 
has only the jurisdiction which the Small Cause Court had. ((f) An 
abandonment of portion of a claim which is not adjudicated upon, does 
not operate as a discharge in favour of the defendant, as to such 
poi*tion.(e) 

CHAPTER VII. 

Recovery of Possession of Immoveable Pkopeety. 

SummonB 41. Wlieu HDv person has had possession of any 

son occupying im moveable property situate within the local limits of 
^h^vitieave. the Small Cause Court's jurisdiction and of which the 

(a) S.6Q. 

(b) C. P. C, 88. 8, 25; Lettera Patent, clause 13. infra, p. 127 

(c) Pirbbai Kbimji r. Bombay, Baroda and Central India By« Co., 1371, 8 Bom. 
H. C* Rep., O. C. J., 69 ; and see O'Kinealy, C. P. C, pp. 59 and 60. 

(d) Moosoomdar t\ Knmal Kishore Dassia, 1880, 6 Cal., 90 ; Ledgard «« Bull, 
1886, 9 All., 191, L. R., 13 I. A., 184 ; Ram Narain Joshj r. Parmeswar Narain 
Mahta, 1897, 25 Cftl., 39. 

(e) See Simsou v. Qora Cliand Does, 1888, 9 Cal., 473. 
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annual value at a rack-rent does not exceed one thousand 
rupees, as the tenant, or by permi&sion, of another person, 
or of some person through Avhom such other person 
claims, 

and such tenancy or permission has determined or been 
withdrawn, 

and such tenant or occupier or any person holding 
under or by a-signment from him (hereinafter called tho 
occupant) refuses to deliver up such property in compliance 
with a request made to him in this behalf by such other 
person, 

such other person (hereinafter called the applicant) 
may apply to the Small Cause Court for a summons against 
the occupant) calling upon him to show cause, on a day 
therein appointed, why he should not be compelled to 
deliver up the property. 

CempanB the County Conrts Act, 1888, a. 138. (a) 

There are fire factors necessary to the exercise of the jurisdiction of 
the Court under this chapter. 

(1) Immoveable property situate within the local limits of the 
jurisdiction of the annual value at a rack-rent of not more than Rs. 1,00\>. 
Value means the actual marketable value, and the rent paid by the 
person in occupation is the best criterion of that value, (5) but not the 
only criterion ;(<•) the applicant cannot bring the case within the pre- 
scribed limit by dieducting rent paid by him. (6) 

(2) Possession by a person as tenant, or by permission, of another 
person, or by a person claiming under the former. The occupancy of 
the present holder must have originated in a relation of the nature of a 
tenancy ; a mere trespasser is not within the section, and as against him 
the owner must bring a suit. ((2) Under the English Acts it has been 
held that the remedy only lies where the ordinary relation of landlord 



(a) 61 A 52 Vict., c. 43 ; and see 9 A 10 Vict., c. »5, 8. 122, 19 A 20 Vict., 
c. 108. 88. 50, 61, and Act IX of 1850, s, 91. 

(h) Elston V. Rose, 1868, L. JEl», 4 Q. B., 4; compare Re Maclean, 1874, 
6 N.-W. P. H. C. Rep., 214; Re Innes, 1871, 8 B. L. B., App., 43. 

(c) Brown v. Cockinj?. 1868, L. B., 3 Q. B., 672. 

(d) Harry Money Dossee v. Gopal Obmnder Mookerjee, 3 Tayier aad Bell, 67« 
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and tenant exists, (a) but the words " by permission " appear to extend 
the remedy under this section to any case of lawful entry and possession, 
as for instance, by an agent. (6) 

(3) The relation between the parties must have been determined. 
As to the manner in which a tenancy may be determined, see section 
IV of 1882. Ill of the Transfer of Property Act, 1882.(c) The Court may decide 
whether a tenancy has determined, but not any questions relating to the 
title of the applicant, (d) as where a brmd p'de claim of ownership is 
set up by an alleged tenant ;(e) but the Court may try the plea of the 
occupant that the title of the applicant to the land had determined 
previous to the date of the application.(/) 

(4-) A request to deliver up possession made by the pei'son entitled 
to possession to the person in actual possession of the property. The 
request must be made by the person entitled to immediate possession of 
vhe property, to the '* tenant or occupier or any person holding under or 
by assignment from him" ; the remedy being for delivery of possession 
merely, it would seem that the request need only be made to such one of 
the persons mentioned as is in actual possession, and that, for instance, 
where there has been an under-lease, the original lessee is not a necessary 
party to the proceedings ; if the latter had been Intended, the wording of 
the definition of occupant would have been " all of whom are hereinafter 
included in the term occupant." (s') The request need not be in writing. 

(5) The refusal of the occupant to deliver up possession to the 
applicant. It would seem from the wording of the second paragi*aph of 
the section that the tenancy or permission must have been determined 
before the request and refusal take place ; where, therefore, notice is 
necessary to the determination of a tenancy, a f mother request for delivery 
of possession must be made after the expiration of the notice. The section 
does not specify what amounts to a refusal ; probably neglect to deliver 
up possession within a reasonable time would be held to be a refusal. 

Under the English Act it has been held that the pendency of an 
action of ejectment is not a bar to the plaintiffs taking summary pro- 
ceedings to recover possession. (^). 

(o) Jones r. Owen, 1848, 5 D. A L., 609, 18 L. J., Q. B., 8; Marwood •. Waters, 
1853, 13 C. B., 820; Banks v. Bebbeck, 1851, 20 L. J., Q. B., 476; and see Jones 9. 
Thoina8,4L. T. Bep., 210. 

(h) Hurry Money Dossee v, Qopal Chunder Mookerjee, 3 Taylor and Bell, 57. 

(c) Shephard and Brown, 3rd ed., pp. 364 to 370. 

(d) Kerkin v, Kerkin, 1854, 3 E. A B., 399. 

(e) Pearson v. Glazebrook, 1867, L. B., 3 Ex., 27. 
(/) S. 43, Explanation. 

(j7) But SCO MacEwan, p. 119. 

{h) Bissill V. Williamson, 1861, 7 H. A N., 391, 
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48. The summons shall be served on the occupant in Service of 
the manner provided by the Code of Civil Procedure for 
the service of a summons on a defendant. 

As to the meaning of "occupant'* see note (4) to section 41. Tn 
Madras service of the summons wiU be effected in the same manner as in 
an ordinary suit, (a) 

43. If the occupaot does not appear at the time ap-- Order for 
pointed and show cause to the contrary, the applicant 
shall, if the Small Cause Court is satisfied that he is entitled 
to apply under Section forty-one, be entitled to an order 
addressed to a bailiff of the Court directing him to give 
possession of the property to the applicant on such day as 
the Court thinks fit to name in such order. 

Explanation. — If the occupant proves that the tenancy 
was created or permission granted by virtue of a title which 
determined previous to the date of the ap|)lication, he shall 
be deemed to have shown cause within the meaning of this 
section. 

44' Any such order shall justify the baiUff to whom it Such order to 
is addressed in entering after the hour of six in the mdrn- i^*,^gon^ 
ing and before the hour of six in the afternoon upon the gj^g'^^t 
property named therein, with such assistants as he thinks **^"* 
necessary, and giving possession of such property to the 
applicant : and no suit or prosecution shall be maintainable 
against any Judge or officer of the Small Cause Court by Bar to pro- 
whom any such order as aforesaid was issued, or against ^teafjudge 
any bailiff or other person by whom the same was exe^juted, Ssuingl^ Ac!' 
or by whom any such summons as aforesaid was served, for ^otJ!^'^*"'"' 
the issue, execution or service of any such order or summons, 
by reason only that the applicant was not entitled to the 
possession of the property. 

45. When the applicant, at the time of applying for Applicant, if 
any such order as aforesaid, was entitled to the possession possession, 



(a) Madras Bqles, r. 440, rr. 66 to 86, 

n 
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not to be of such property, neither he nor any person acting in his 
passer for any behalf shall be deemed, on account of any error, defect or 
ceSingsf'^ irregularity in the mode of proceeding to obtain possession 
Occupant thereunder, to be a trespasser ; but any person aggrieved 
coSi^mJ^' naay bring a suit for the recovery of compensation for any 
^^^^' damage Yv^hich he has sustained by reason of such orror, 

defect or irregularity : 

when no such damage is proved, the suit shall be dis- 
missed ; and when such damage is proved but the amount 
of the compensation assessed by the Court does not exceed 
ten rupees, the Court shall award to the plaintiff no 
more costs than compensation, unless the Judge who tries 
the case certifies that in his opinion full costs should be 
awarded to the plaintiff. 

Liability of 46« Nothing herein contained shall be deemed to 

teimng"order P^o*^^* any applicant obtaining possession of any pro- 

titied ^^* ^^' V^^^J ^^der this chapter from a suit by any person deeming 

himself aggrieved thereby, when such applicant was not 

at the time of applying for such order as aforesaid entitled 

to the possession of such property. 

Application -^^^ wlicu the applicant was not, at the time of 

i^h^aw^' ^"applying for any such order as aforesaid, entitled to the 

act of tres- possessiou of such property, the application for such order, 

though no possession is taken thereunder, shall be deemed 

to be an act of trespass committed >-y the applicant against 

the occupant. 

stay of pro- 47- Whenever on an application being made under 

oocupait giv^ Section forty-one the occupant binds l)imself, with two 

tobriS^^T^It s^^^*^®^» ^^ abend for such amount as the Small Cause 

a^Ucant *^^ Court thiuks reasonable, having regard to the value of the 

property and the probable costs of the suit next hereinafter 

mentioned, to institute without delay a suit in the High 

Court against the applicant for compensation for trespass 

and to pay all the costs of such suit in case he does not 
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prosecute the same or in case judgment therein is given for 
the applicant, the Small Cause Court shall stay the proceed ■ 
ings on such application until sucli suit is disposed of. 

If the occupant obtains a decree in any such suit 
against the applicant, such decree shall supersede the order 
(if any) made under Section forty-three. 

Is^othing contained in Section twenty-two shall apply 
to suits under this section. 

Section 46 declareb that an application under this chapter is to be 
deemed an act of trespaKs ; the compensation .for such an act would be 
merely nominal in most cases, and a suit in respect thereof would be 
viiijually one for a declaration of the title of the occupant to the property. 
Accordingly, notwithstanding that the Small Cause Court has jurisdic- 
tion over a suit for compensation for trespass, (a) this section directs that 
the suit shall be brought in the High Court. The specific reference, in 
this section and section 49, to the High Court, would seem to exclude the 
jurisdiction of the Madras City Civil Coui't.(6) 

48- In all proceedings under this chapter, the Small Proceedings 
Cause Court shall, as far as may be and except as herein ted b^ the 
otherwise provided, follow the procedure prescribed f or a prw^ure ' 
Court of first instance by the Code of Civil Procedure. 

In Madras the procedure will be that prescribed by the Madras 
Rules for ordinary suits, (c) 

49- l^ecovery of the possession of any immoveable Recovery of 
property under this chapter shall be no bar to the institution bar to suit to 
of a suit in the High Court for trying the title thereto. <^<^»<^®- 

CHAPTER VIII. 

Distresses. 

50« 1'his chapter extends to every place within the Local extent 
local limits of the ordinary original civil jurisdictions of the ^ ^ ^^ 

(a) See 8. 18, note, p. 84. 

(6) See the Madras City^OiWl Court Act, 1802, as. 8, 16. 

(c) Madras Roles, r. 440. 
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Saving of cer. jjjgrh Courts of JudicaAure at Fort William, Madras and 

tarn rents. o 

Bombay. But nothing contained in this chapter applies — 

(a) to any rent due to Grovernment ; 

(6) to any rent which has been due for more than 

twelve months before the application mentioned 

in Section fifty-three. 

ofT^ufc and 51- 'A'^^^ Judges of the Small Cause Court may appoint 

appraisers. fQ^jj. Qp morc porsous to be bailiffs and appraisers for the 
purpose of this chapter, and may from time to time, with 
the previous sanction of the Local Grovernment, fix such 
remuneration for the services of such officers as the said 
Judges think fit, and may suspend or remove them. 

Compare section 18, which gives the power of appointing other 
uiiuisterial officers to the Ciiief Judge. 

Security to 52. The persoiis so appointed shall jrive security, to 

be given by . 

appointees, bo approved by the said Judges, faithfully to discharge the 
duties of their office, and they shall be deemed to be public 
servants within the meaning of the Indian Penal Code. 

Application 53- Auv persou claiming to be entitled to arrears of 

for distress- i. i "^ • i • i i • i 

warrant. rent ot any house or premises to which this chapter extends, 
or his duly constituted attorney, may apply to any Judge 
of the Small Cause C'ourt, or to the Registrar of the Small 
Cause Court, for such warrant as is hereinafter mentioned. 
The application shall be supported by an affidavit or 
affirmation to the effect of the form (marked A) in the third 
schedule hereto annexed. 

Issue of (lis- 54- The Judge or Registrar may thereupon issue a 

ress-^^a vvarraut under his hand and seal and returnable within six 
days, to the effect of the form (marked B), contained in the 
same schedule addressed to any one of such bailiffs. 

The Judge or Registrar may at his discretion, upon 
personal examination of the person applying for snoh 
warrant, decline to issue the same. 
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55- Every distress under this chapter shall be made Time for dis- 
after sunrise and before sunset, and not at any other time« 

56. The bailiff directed to make the distress may force what places 

bailiff maj 

open any stable, ouit-house or other building, and may also force op«n. 
enter any dwelling-house the outer door of which may be 
open, and may break open the door of any room in such 
dwelling-house for the purpose of seizing property liable to 
be seized under this chapter : 

Provided that he shall not enter or break open the 
door of any room appropriated for the zanana or residence 
of women, which by the usage of the country is considered 
private. 

57, In pursuance of the warrant aforesaid the bailiff Property 

* which may be 

shall seize the moveable property found in or upon the seiaed. 
house or premises mentioned in the warrant and belonging 
to the pei-son from whom the rent is claimed (hereinafter 
called the debtor), or such part thereof as may in the 
bailiff's judgment be sufficient to cov«^r the amount of the 
said rent, together with the costs of the said distress : 

Provided that the bailiff shall not seize — 

(a) things in actual use ; or 

(6) tools and implements not in use, where there is 
other moveable property in or upon the house 
or premises sufficient to cover such amount 
and costs ; or 

(c) the debtor's necessary wearing apparel ; or 

{d) goods in the custody of the law. 

58* Tl^e bailiff may impound or otherwise secure the imponndiiig 
property so seized in or on the house or premises charge- ^' 
able with the rent. 

59# On seizing any property under Section fifty- inventory. 
seven the bailiff shall make an inventory of such property, tended ap- 
and shall give a notice in writing to effect of the form LdsSe!" 
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(marked 0) in the third schedule hereto annexed to the 
debtor, or to any other person upon his behalf in or upon 
the Baid house or premises. 
Copies of in. The bailiff shall, as soon as may be, file in the Small 

ventory and 

notice to be Cause Court copies of the said inventory and notice. 

filed. 

Application to gQ. The debtor, or any other person alleffinff himself 

discharge or . 

suspend war- to be the owucr of any property seized under this chapter, 
or the duly constituted attorney of such debtor or other 
person, may, at any time within five days from such seizure, 
apply to any Judge of the said Court to discharge or sus- 
pend the warrant, or to release a distrained article, and such 
Judge may discharge or suspend such warrant or release 
such article accordingly, upon such terms as he thinks just, 

and any of the Judges of the said Court may in his 
discretiop give reasonable time to the debtor to pay the 
rent due from him. 

Upon any such application, the costs attending it and 
attending the issue and execution of the warrant shall be 
in the discretion of the Judge, and shall be paid as he 
directs. 



Claim to 61- If ^^J claim is made to, or in respect of, any 

trained^made property scized under this chapter, or in respect of the 
y a stranger, p^^^^^^g Or value thereof, by any person not being the 
debtor, the Registrar of the Small Cause Court, upon the 
application of the bailiff who seized the property, may issue 
a summons calling before the Court the claimant and the 
person who obtained the warrant. 

And thereupon any suit which may have been brought 
in the High Court in respect of such claim shall be stayed, 
and any Judge of the High Court, on proof of the issue of 
such summons and that the property was so distrained, 
may order the plaintiff to pay the costs of all proceedings 
in such suit after the issue of such summons. 
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And a Judge of the Small Cause Court shall adjudicate 
upon such claim and make such order between the parties in 
respect thereof and of the costs of the proceedings as he 
thinks fit ; 

and such order shall be enforced as if it were an order 
nmde in a suit brought in such Court. 

The procedure in Small Cause Courts in cases under 
this section shall conform, as far as may be, to the procedure 
in an ordinary suit in such Courts. 

62- In any case under Section sixty or Section sixty- Power to 

** award oom- 

one the Judge by whom the case is heard may award suchpenBationto 
compensation by way of damages to the applicant or claim- claimant, 
ant (as the case be) as the Judge thinks fit, 

and may for that purpose make any inquiry he thinks 
necessary ; 

and the order of the Judge awarding or refusing such 
compensation shall [)ar any suit for the recovery of compen- 
sation for any damage caused by the distress, 

63- In any case under Section sixty or Section sixty- Po^^^ *» 

, ^ transfer to 

6ne, if the value of the subject-matter m dispute exceeds High Court 
one thousand rupees, the applicant or claimant may apply ing more than 
to the High Couit to transfer the case to itself, and the ** ' 
High Court, on being satisfied that it is expedient that the 
case should be disposed of by itself, may direct the case to 
be transferred accordingly, and may thereupon alter or set 
aside any order passed in the case by a Judge of the Small 
Cause Court, and may make such order therein as the High 
Court thinks fit. 

Every application under this section shall be made 
within seven days from the date of the seizure of the 
subject-matter in dispute. 

In granting applications under this section, the High 
Court may impose such terras as to payment of, or giving 
security for, costs or otherwise as it thinks fit. 
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The procedure in cases transferred under this section 
shall conform, as far as may be, to the procedure in suits 
before the High Court in the exercise of its ordinary original 
civil jurisdiction; and orders made under this section may 
be executed as if they were made in the exercise of such 
jurisdiction ; and every such order awarding or refusing 
compensation shall bar any suit for the recovery of com- 
pensation for any damage caused by the distress which 
gave rise to the case wherein such order was made. 
Appraise- 64, I^ default of any order to the contrary by a Judge 

of the Small Cause Court or by the High Court, any two of 
the said bailifPs may, at the expiration of five days from a 
seizure of property under this chapter, appraise the property 
Notice of so Seized, and give the debtor notice in writing to the effect 
^^' of the form (marked D) in the third schedule hereto annexed. 

The bailiffs shall file in the Small (Jause Court a copy 
of every notice given under this section. 
Sale, 65. In default of any such order to the contrary, the 

distrained property shall be sold on the day mentioned in 
such notice, and the said bailiffs shall on realizing the 
AppKcation of proceeds pay over the amount thereof to the Registrar of 
proceeds. ^^^ Small Causc Court ; and such amount shall be applied 
first in payment of the costs of the said distress and then 
in satisfaction of the debt ; and the surplus, if any, shall 
be returned to the debtor : 

Provided that the debtor may direct that the sale shall 

take place in any other manner, first giving security for 

any extra costs thereby occasioned. 

Coets of dis. 66. No costs of any distress under this chapter shall 

tresses. ^^ taken or demanded except those mentioned in the part 

(marked B) of the third schedule hereto annexed. 

The Judges of the Small Cause Court may apply the 
sum so raised as costs towards the payment of the contingent 
charges and remuneration of the said bailiffs, as appears to 
the said Judges expedient. 
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67. The Registrar of the Small Cause Court shall keep Account of 
a book in which all sums received as costs upon distresses coeds, 
made under this chapter, and all sums paid as remuneration 
to the said bailiffs, and all contingent charges incurred in 
respect of such distresses, shall be duly entered. 

He shall also enter in the said book all sums realized 
by sale of the property distrained and paid over to landlords 
under the provisions of this chapter. 

68* No distress shall be levied for arrears of rent, Bar of dia- 
except under the provisions of this chapter ; under"thi8^^^ 

chapteiv 

And any person, except a bailiff appointed under Penalty for 

r>i ' /% r 1 • • 1 making illegfal 

Section fifty-one, levymg or atteraptmg to levy any such diHtPOBs. 
distress shall, on conviction before a Presidency Magistrate, 
be liable to be punished with fine which may extend to 
five hundred rupees and with imprisonment for a term 
which may extend to three months, in addition to any 
other liability he may have incurred by his proceedings. 

CHAPTER IX. 

References to High Coubt. 

69. If two or more Judges of the Small Cause Court Referonco 
sit together in any suit, or in any proceeding under Chapter sor^. ^^^ 
V II of this Act, and differ in their opinion as to any question 
of law or usage having the force of law, or the construction 
of a document, which construction may affect the merits, 

or if in any suit or any such proceeding, in which the 
amount or value of the subject-matter exceeds five hun- 
dred rupees, any such question arises, and either party so 
requires, 

the Small Cause Court shall draw up a statement of 
the facts of the case, and refer such statement, under Sec- 
tion 617 of the Code of Civil Procedure, for the opinion of 
the High Court, and shall either reserve judgment or give 
judgment contingent upon such opinion. 

Digitized by VjOOQIC 
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This chapter corresponds, in part only, to Chapter XLVI of the 
Code of Civil Procedure ; the provisions of the latter chapter, and the 
portion of the heading, relating to revision by the High Court, are here 
omitted. These provisions were, however, formerly made applicable to 
the Court by section 23 and the 2nd schedule of the Act, which are now 
repealed. It is submitted that the reference to section 61.7 of the Code 
will, since the above repeal, be construed strictly ; and that no portion 
of Chapter XLVI will be held to be applicable to the Small Cause Court, 
other than such part of section 61 7 as relates to the statement to be 
referred to the High Court. The Court cannot, therefore, refer of its 
own motion a question on which it entertains reasonable doubt ; the 
Judges must either have differed in opinion or, one of the parties must, 
in a suit over Rs. 500 in value, have demanded a reference to the High 
Court, Rules 428 and 439 of the Madras Rules, which correspond to 
sections 617 and 646A, sub-section (I), of the Code, are, it is submitted, 
clearly ultra vires, A reference to a superior Court is in the nature 
of an appeal, whether it be brought about by the action of the 
inferior Court itself, the parties, or the superior Court ; it is an 
extension of the jurisdiction of the superior Court which cannot be 
effected under a power to make rules of practice and procedure, (a) 
The question referred must have arisen in a 5t*t7,(6) or in a proceeding 
under Chapter VII ; therefore, if, upon an application for a new trial, 
the Small Cause Court thinks it advisable that the opinion of the High 
Court should be taken, the proper course is to grant a new trial, upon 
the hearing of which the question can be raised, (c) If the Court deals 
with the merits of the case, and passes a decree, a new trial is in effect 
granted and had, and, if the Judges differ in opinion, a reference must 
be made to the High Court, (d) 

The question referred must also be one of law or usage having the 
force of law, or of the construction of a document affecting the merits. 
If a case fall within the section, the Court has no discretion, it is bound 
to refer the question, whether it entertain doubt thereon or not.(e) 
If a case does not come within the section the Small Cause Court has 
no power to refer the case and the High Court has no jurisdiction to 



(a) A.-G. V. Sillem, 1864, 10 H. L. Ca., 704 ; Watson v, Petts, 1899, 1 Q. B., 54. 
S. 9, note, p. 12. 

(6) See p. 74, ante, 

(c) Oakshott v. British India Steam Navigation Co., 1891, 15 Mad., 179. 

(d) Seshammal v, Munnsami Mndali, 1896, 20 Mad., 858. 

(e) BalH Brothers v. Gocolbhai Mulchand, 1890, 15 Bom., 876, 386 ; Seshammal 
V, Mnnusami Mndali, ubi iufra. 
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deal with it ;(a) the opinion of the majority of the Jndges then prevails, 
and the senior Judge has a casting vote. (6) 

If a party desires that a reference should be made he must apply 
therefor before the Judge has delivered his judgment, since the section 
gives the Judge the option either of reserving judgment or giving a 
contingent judgment. (c) Judgment means the statement of the grounds 
of a decree, and in a case where no formal judgment had been given it 
was held that an application made after the Judge had given his decision 
was not out of time.(c) 

The section imposes the duty of drawing up the statement of the 
case upon the Small Cause Court, which is itself responsible for the 
form of the case submitted to the High Court ; the case should not raise 
questions as to the correctness of the findings of i&ct,(d) Section 617 
of the Code requires the Court to " draw up a statement of the facts of 
the case and the point on which doubt is entertained, and refer such 
statement with its own opinion on the point for the decision of the High 
Court." Therefore, a statement of the facts only is insuflScient; the 
party requiring a reference must formulate the question which is to be 
referred, (c) When the Court has given judgment contingent on the 
opinion of the High Court, it must, on the receipt of that opinion dispose 
of the case accordingly; thus, if the High Court has held that the 
plaintiff is not entitled to recover in the suit, judgment must be entered 
for the defendant, the Court cannot give leave to the plaintiff to with- 
draw from the suit, with liberty to bring a fresh suit.(/) 

Prior to the repeal of section 23 and the 2nd schedule of the Act, it 
was held that the effect of the reference being made " under section 
617 of the Code of Civil Procedure " was that it would be dealt with by 
the High Court under that section and its dependent sections 618, 619, 
620 and 621, in so far as the provisions of those sections might bo 
applicable ; and that, therefore, the costs of the reference must be dealt 
with under section 620, and the case might be sent back for amendment 
under section 621. (^) Under section 620, the costs of the reference are to 
be " costs in the case ", that is, are to be dealt with by the Small Cause 



(a) Iihwardas Tribhoyandas v. Kalidas Bhaidas, 1896, 20 Bern., 779. 
(6) S. 11. 

(c) Bank of Bengal «. Vyabhoy Gangji, 1891, 16 Bom., 618. 

(d) lahwardas Tribhovandas v. Kalidaa Bhaidas, uhi supra. 

(«) RaUi Brothers v. Gooolbhai Molchand, 1890, 15 Bom., 876, p. 882, per 
Sargeant, C.J., Farran, J., diss. 

{/) Yale & Oo. v. Mahomed Hossain, 1896, 24 Cal., 129. 

{g) Balli Brothers «• Gooolbhai Molchand, ubi supra, p. 386, per JTanan, J* 
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Court, at the termination of the suit, as part of the general costs of suit. 
The Coui*t haft, however, a discretion, when dealing with the general costs, 
to give a special direction as to the costs of the reference, (a) 

Securifcytobe 7(). When judgment is given under Section sixty- 

f arnished on •* ° ° '' 

Buch refer- nine Contingent upon the opinion of the High Court, the 
against whom party agaiust whom such judgment is given shall at once 
judgment f umish security, to be approved by the Small Cause Court, 
^^^' for the costs of the reference to the High Court and for the 

amount of such judgment : 

Provided that no security for the amount of such 

judgment shall be required in any case in which the Judge 

who tried the case has ordered such amount to be paid 

into Court, and the same has been paid accordingly. 

If no such Unless such security as aforesaid is at once furnished, 

security • i ' i • • t 

given, party the party agaiust whom such contingent judgment has been 
to have sub- giveu shall be deemed to have submitted to the same. 

mitted to 

judgment. This section applies only where a contingent judgment has been 

given, and not to cases where no formal judgment (6) has been given, or 
judgment has been reserved. It is not the party requiring the reference, 
but the party against whom judgment is given, who is bound to furnish 
security. A plaintifE who has obtained a decree for damages, but con- 
tends that they should have been assessed on a different principle, can 
scarcely be said to have had judgment given against him, nor is there 
any judgment for the amount whereof he can give security. A success- 
ful party who is not satisfied with his measure of success, therefore 
appears not to fall within this section. 

The terms " immediately " and " at once " have been held to mean 
"within a reasonable time."(c) The Madras Eules(dJ define the term 
"at once " to mean " within two days from the date of the judgment " ; 
the Court having power, if the sureties tendered within that time be 
not approved, to extend the time to ten days from the date of the judg- 
ment. Strictly construed the rule prescribes a fixed period of limitation 
instead of the discretionary period given by the statute, and so restricts 

(a) Nicol V. Mathoora Dass Dumani, 1888, 15 Gal., 607. 
(6) See Bank of Bengal v. Vyabhoy Gangji, ubi svpra, 

(c) Be Blues, 1855, 5 E. & Bl. 291 } Qneen v, Eegerp, 1877, S Q. B. D.. 28, 83 ; 
Er parte Lamb, Re Southam, 1881, 19 Ch. D., 169} Lowe v. B'ox, 1885, 15 Q. B. D., 
667, 679. 

(d) Bole 4Zo, 
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the right of appeal, and is for this reason, tdtra vire8,(o^) It will, there- 
fore, probably be held not to deprive the Court of the power of con- 
sidering the circmnstanoes of any particular case which might make 
it reasonable to allow a longer time.(&) If the party against whom a 
contingent judgment is given fail to give security, the judgment becomes 
final and conclusive within the meaning of section 37 ; that is, the saving 
clause in that section applies, and he can apply for a new trial under 
section 38. (c) 

CHAPTER X. 

Fbbs and Costs. 
71. A fee not exceediog — inBtitntion 

fee. 

(a) when the amount or value of the subject-matter 

does not exceed five hundred rupees — the sum 
of two annas in the rupee on such amount or 
value, 

(b) when the amount or value of the subject-matter 

exceeds five hundred rupees — the sum of 
sixty-two rupees eight annas, and one anna 
in the rupee on the excess of such amount or 
value, over five hundred rupees, 
shall be paid on the plaint in every suit, and every 
application under [Section thirty-eight or]* Section forty- 
one ; and no such plaint or application shall be received 
until such fee has been paid. 

An additional fee of ten rupees shall be paid on the 
filing of every agreement under Section twenty. 

The fees leviable by the Madras Court have been varied by the 
Local Government under the power conferred by section 76/,d) and are 

• Repealed by Act VII of 1896. 

(a) See a. 9, note. Compare Wallia v. Taylor, 1886, 13 Cal., 87 ; Collett v. 
Armatrong, 1887, 14 Cal., 526 ; and see Carter v. Smith, 1855, 4 E. & B., 696 ; Hacking 
V, Lee, 1860, 2 E. A E., 906 ; "The Cashmere/' 1890, L. E., 15 P. D., 121. 

(6) See Fomaro v. Banmaram Sookder, 1875, 14 B. L. R., 180, which was 
decided under Act XXVI of 1864, s. 8. 

(c> Protap Chonder Sen v, Tnnsook Dass, 1896, 28 Cal., 967. 

{d) Notification, Fort 8U Qeorge Gazette, 23rd January, 1888» p. 40 $ p. 276^ poeU 
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now two annas in thd rupee up to two hundred rupees, and above that 
sunt, twenty-five rupees and one anna in the rupee on the excess. The 
fees must be paid in court-fee stamps, (a) If the correct fee be not 
brought in before the period of Innitation has expired, the suit is 
barred.( h) 

Fees for pro- 72* The f ees Specified in the third and fourth columns 

of the fourth schedule hereto annexed shall be paid previous 
to the issue in any suit or in any proceeding under Chapter 
YII of this Act of the processes, to which the said columns 
respectively relate, by the persons on whose behalf such 
processes are issued, when the amount or value of the sub- 
ject-matter exceeds the sum specified in the first column, 
but does not exceed the sum specified in the second column 
of the said schedule. 

Bepayment 73- Whenever any such suit or proceeding is settled 

on settlement by agreement of the parties before the hearing, half the 
hewSg. amount of all fees paid up to that time shall be repaid by 

the Small Cause Court to the parties by whom the same 

have been respectively paid- 

The plaintiff is entitled to a return of fees in all cases which are for 
any cause adjourned before the pleas of the parties have been recorded 
by the Judge.(c) 

Fees and 74* The Small Cause Court may, whenever it thinks 

persons. ^**^' fit, reccive and register suits instituted, and applications 
under Section forty-one made, by poor persons, and may 
issue processes on behalf of such persons, without payment 
or on a part-payment of the fees mentioned in Sections 
seventy -one and seventy-two. 

Power to 75. The Local Government may, from time, by noti- 

^^*^ '^* fication in the ofl&cial Gazette, vary the amount of the fees 
payable under Sections seventy-one and seventy-two : 

VII of 187a (a) Court Fees Aot> 187(\ ss, 8, 25. 

(b) See Madras Bnles, r. 61, note, p. 158, pqsU 

(c) Bnling of the Foil Bench of Madras Small Cause Ootirt, 2l8t Maroh 1882 ; 
MaoSwan, p. 148. 
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Provided that the amount of such fees shall in no case 
exceed the amount prescribed by the said sections. 

The Court has no power to levy any fees other than those presoribed 
by Bections 71 and 72. (a) 

76* The expense of employing an advocate, vakil, Expense of 
attorney or other legal practitioner incurred by any party Sg^^^lJSi- 
shall not be allowed as costs in any suit or in any proceed- ***'"®"- 
ing under Chapter VII of this Act, in the Small Cause Court, 
in which suit or proceeding the amount or value of the 
subject-matter does not exceed twenty rupees, unless the 
Court is of opinion that the employment of such practitioner 
was under the circumstances reasonable. 

For the scale of fees prescribed in the Madras Court, see the rules 
passed by the High Court under section 27 of the Legal Practitioners 
Act, 1879,(6) which has been applied by the Local Government to the XVIII of 
Madras Presidency, as from the 1st January 1882. (c) ^®^®* 

77- Nothing contained in this chapter shall affect the seotione 3, 5 
provisions of Sections 3, 5 and 25 of the Court Fees Act, ciurt Peea 

lO/U. saved. 

Section 3 of the Court Fees Act, 1870, provides, inter alia, that the VII of 1870. 
fees chargeable in the Courts of Small Causes at the Presidency-towns 
and their several offices shall be collected in the manner directed by 
the Act.(d) Section 5 provides that questions as to the necessity of 
paying, or the amount of any fee shall, in the Small Cause Courts, be 
referred to the Clerk of the Court, whose decision is to be final, except 
when the question is, in his opinion, one of general importance, when 
he is to refer it to the First Judge. Section 25 directs that fees shall 
be collected by stamps. 

This section assumes that the Court Fees Act is, in general, in ap- 
plicable to the Small Cause Court ;(e) but the general provisions 
of Chapter V are saved by the reference to section 3, and therefore 
apply to the Court. (/) 

(a) See Madras Boles, rr. S3, 80, note, infra^ pp. 152, 166. Bombay Bnles, p. 292. 
(6) Infra, p. 283. 

(c) Notification, 26th August, 1881, F&rt St. Q$orge OtueUe, 20th September, 
1881, p. 491. 

(d) See Chap. T, ss. 25 to 80. 

(e) See p. 273, post. 

(/) Bnling of the Fall Bench of the Madras Small Caiwe Court, 80th Sep- 
tember, 1895. 
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CHAPTER XI. 

Misconduct of inpebioe Ministerial Officers. 

Power to fine 78- The Chief Judge may, by order, fine, in an 
®®"' amount not exceeding one month's salary, any clerk, bailiff 
or other inferior ministerial officer of the Court who is 
guilty of misconduct or neglect in the performance of the 
duties of his office, and such fine may be deducted from his 
salary. 

Default of 79* If any clerk, bailiff or other inferior ministerial 

other officer officcr of the Small Cause Court who is employed as such 
of order or in the cxecutiou of any order or warrant, loses, by neglect, 
connivance or omission, an opportunity of executing such 
order or warrant, he shall be liable, by order of the Chief 
Judge, on the application of the person injured by such 
^ ' neglect, connivance or omission, to pay such sura, not ex- 
ceeding in any case the sum for which the said order or 
warrant was issued, as, in the opinion of the Chief Judge, 
represents the amount of the damage sustained by such 
person thereby. 

61 A 52 Vict Compare the County Courts Act, 1888, s. 49. 

The summary remedy does not, under the corresponding English 
statute, deprive the party aggrieved of his remedy by suit, (a) Under 
the County Courts, Act, 1888,(5) the High BailifE of the Court, who is 
appointed by the Judge, and himself appoints bailiffs to assist him, 
is responsible for the acts and defaults of himself and his assistant 
bailiffs in the same manner as is the Sheriff, and is thus responsible for 
irregularities and trespasses committed by his bailiffs,(c) under colour 
of the process and authority delivered to ihem,(d) In the Small Cause 
Court, however, the bailiffs are all appointed by the Chief Judge, and 
accordingly the assistant bailiffs cannot be considered the agents or 
servants of the Head Bailiff or Nazir, so as to render him responsible 
for any act not done under his personal authority and direction. 

(a) Watson v. White, 1896, 2 Q. B., 9. 

(b) 51 & 52 Yictv o. 48, ss. 83, 35. 

(c) See Gregory v. Cotterell, 1855, 5 E* & B., 571, 585. 

(d) See Smith v. Pritchard, 1849, 8 0, B., 666, 
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The officer of the Court is not the agent of the plaintiff so long 
as the latter does not interfere personally ; (a) . and, therefore, neither 
the plaintifE nor his attorney, becomes a trespasser by initiating the 
proceedings in the course of which the officer of the Court commits a 
trespass.(2>) But if the plaintiff or his agent personally interfere, as by 
pointing out the person to be arrested, (c) or directing the seizure of 
particular goods,((2) — as under section 27 he is bound to do—he becomes 
personally liable for the consequences. Thus if goods wrongfully seized 
are damaged or removed by a third party while in the custody of the 
bailiff, the execution-creditor who has directed their seizure will be 
personally liable for the loss.(e) The plaintifE is liable for the acts of 
his attorney in the conduct of the execution proceedings, as where, the 
attorney takes out a warrant against the goods of a stranger to the 
suit,(/) but he is not bound by any subsequent direction given by the 
attorney to the officer executing the process, since that is not within the 
attorney's authority, ((i) 

80- If any clerk, bailiff or other inferior ministerial Extortion or 

... defatilt of 

ofl&cer of the Small Cause Court is charged with extortion officers, 
or misconduct while acting under color of its process, or 
with not duly paying or accounting for any money levied 
by him under its authority, the Court may inquire into 
such charge, and may make such order for the repayment 
OP payment of any money so extorted, or of any money 
so levied as aforesaid, and of damages and costs, by such 
officer, as it thinks fit, 

Gompore the County Courts Act, 1888, s. 50. 61 & 52 Vict., 

A mere error of judgment in levying under a warrant, as where the 9- ^* 
officer by mistake sells property which is protected from attachment 
and sale, is not '* misconduct" within the meaning of this section, (y) 

(a) Wilson v. Tumman, 1843, 6 M & Gr., 286 ; Whitmore v. Greene, 1844, 13 
M. & W., 104 ; WooUen v. Wright, 1862, 1 H. & C, 654. 

(b) Kinning ». Buchanan, 1849, 8 C. B., 271 : Abley v. Dale, 1861, 20 L. J., 0. P., 
283 s 110. B., 878. 

(c) Walley v. M'Oonnell, 1849, 13 Q. B., 903, 911. 

(d) Smith V. Keal, 1882, 9 Q. B. D., 340$ Vana v. Hata, 1874, 11 Bom. H. G. 
Bep.» 46. 

(e) Goma Mahad Fatil v. Gk>kalda8 Khimji, 1878, 3 Bom., 74, dissenting from 
Musamat Subjan Bibi v. Sheikh SariatuUa, 1869, 3 B. L. B., 418 { and see Keene v. 
Dilke, 1849, 4 Ex., 388, 18 L. J., Ex., 440. 

(/) Jarmain v. Hooper, 1843, 6 Man. A G., 827. 

(g) Moore v. High Bailiff of Brompton 0. 0., 1893, 69 L. T. Bep., 140 ; 41 W. B., 667, 

13 
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Oonrt em- 81. ^OF the purposos of any inquiry under this 

SZmon wit- chapter, the Small Cause Court shall have all the powers of 
nesses, . g^jj^j^Qj^ijig ^^q^ enforcing the attendance of witnesses and 

compelling the production of documents which it possesses 

in suits under this Aot« 

Enforcement 82* Any Order Under this chapter for the payment or 

of order. repayment of money may, in default of payment of the 

amount payable thereunder, be enforced by the person to 

whom such amount is payable as if the same were a decree 

of the Small Cause Court in his favor. 

CHAPTER XII. 

Contempt op Coubt. 

Procednre of 83. When any such offence as is described in Sec- 

Sr^i^s'^f" tion 175, 178, 179, 180 or 228 of the Indian Penal Code 

contempt. j^ committed in the view or presence of the Small Cause 

Court, the Court may cause the offender to be detained in 

custody ; and, at any time before the rising of the Court on 

the same day, may, if it thinks fit, take cognizance of the 

offence, and punish the offender with fine which may extend 

to two hundred rupees, and in default of payment of such 

fine with imprisonment in the civil jail for a term which may 

extend to one month unless such fine is sooner paid. 

51 A 62 Vict., Compare the Ooonty Ooorte Act, 1888, s. 162. 
c 48 

The eections of the Penal Code referred to respectively deal with : 

— Intentional omission to produce a document ; refusal to take an 
oath, or answer questions, or sign a statement ; insult or interruption 
of the proceedings of Court. The section confines the power to commit to 
oontempts oommitted in the view or presence of the Court said to the 
particular cases specified. The Court has no power to commit a person 
for insulting writing published out of Court,(a) or for practising as a 
solicitor without being duly qualified. (6; It is an insult to say, with re- 
ference to the judgment of the Court : " That is a most unjust remark. "(0 



(a) R. V. Lefroy, 1873, L. R., 8 Q. B., 184. 

(h) R. V. Brompton C. C. (2), 1888, 88 L. T. Rop., 829 ; 41 W. R., 648. 

(c) Reg. V. Jordan, 57 L. J,, Q. B., 488 5 86 W. R., 797. 
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84. In every snch case the Court shall record the Beoord in 
facts constituting the offence^ the statement (if any) made by 

the offender, and the finding and sentence. 

If the offence is under Section 228 of the Indian Penal 
Code, the record must show the nature and stage of the 
judicial proceeding in which the Court when interrupted 
or insulted was sitting, and the nature of the interruption 
or insult offered. 

85. If the Court considers that a person accused of rrocednre 

where Oourt 

any offence referred to in Section eighty-three and com- oonwders that 
mitted in its view or presence should be imprisoned other- ehonia not be 
wise than in default of payment of fine, or that a fine ex- nnderSection 
ceeding two himdred rupees should be imposed upon him, 
or if the Court is for any other reason of opinion that the 
case should not be disposed of under Section eighty-three, 
the Court, after recording the facts constituting the offence 
and the statement of the accused as hereinbefore provided, 
may forward the case to a Presidency Magistrate, and may 
require security to be given for the appearance of such 
accused person before such Magistrate, or, if suflScient secu- 
rity is not given, may forward him under custody to such 
Magistrate. 

Such Magistrate shall deal with the accused person in 
the manner provided by the Presidency Magistrates Act, 
1877; and may sentence the offender to punishment as 
provided in the section of the Indian Penal Cade under 
which he is charged. 

The Presidency Mf^6tra4ie8 Act, 1877, was repealed by the Code of 
Criminal Procedure, 1882,(a) section 3 of which provided that references 
to enactments thereby repealed should betaken to be made to that Code. 
That Code is repealed by the Code of Criminal Procedure, 1898, (&) 
which contains a similar provision. 



(a) Aot X of 1882, Schedule I. 

(6) Act V of 1898, B. 2, Schedule I j a. 3. 
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Diflohargeof 86- When the Court has, under Section eighty- three 

offender on . , , o w 

BubmiBsion OP or Section eighty-five, punished an offender, or forwarded 
apo ogy. j^j^ ^ ^ Presidency Magistrate for trial, for refusing or 
omitting to do anything which he was lawfully required to 
do, or for any intentional insult or interruption, the Court 
may in its discretion discharge the offender or remit the 
punishment on his submission to the order or requisition o£ 
the Court, or on apology being made to its sa|tisfaction. 

Imprison- 3»y. If any witness before the Small Cause Court 

ment or com- " 

mittaiof refuses to answer such questions as are put to him, or 

person ref ns- 7 , , 

ing to answer to producc any documeut in his possession or power which 
doOTimenr the Court requires him to produce, and does not offer any 
• reasonable excuse for such refusal, the Court may sentence 
him to simple imprisonment, or commit him to the custody 
of an officer of the Court, for any term not exceeding 
seven days, unless in the meantime such person consents 
to answer such questions or to produce such document, as 
the case may be, after which, in the event of his persisting 
in his refusal, he may be dealt with according to the pro- 
visions of Section eighty-three or Section eighty-five. 
Appeal from gg. Any pcrsou deeming himself aggrieved by an 

Sections 88 order under Section eighty-three or Section eighty-seven 
may appeal to the High Court, and the provisions of the 
Presidency Magistrates Act, 1877, relating to appeals shall, 
so far as may be, apply to appeals under this section. 

The remedy of a person illegally committed to prison by the Court, 
for instance, where the commitment is in breach of privilege, is by an 
application to the High Court, and not by a previous application to the 
Small Cause Court, (a) V^hen the prisoner has been properly commit- 
ted for contempt the application for permission to purge his contempt 
should be made to the Court which committed him.(5) With reference 
to the Presidency Magistrates Act, ] 877, see note to section 85. 

(a) In the Matter of Omritalall Dej, 1876, 1 Gal., 78 ; Ex ya/rU Dakins, 1856, 
1 Jnr., N. S., 878 ; Ex parte Kinning, 1847, 10 Q. B., 786 ; followed in In the Matter 
of JnggeBBor Boy, 1879, 5 €• L. B., 170. 

(6) Ev parte Dakins, eupro. 
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CHAPTER Xin. 

MiSOELLANBOUS. 

89» Notices to produce documents, summonses to PerBona by 

witnesses, and all other processes issued in the exercise of may bo 

any jurisdiction conferred on the Small Cause Court by this 

Act, except summonses to defendants and writs of execution, 

may, if the Court by general or special order so directs, be 

served by such persons as the Court, from time to time, 

appoints in this behalf. 

The Madras Enles contain no provision for service of notice or other 
process by persons other than Court officers.(a) 

90. The Small Cause Court shall keep such registers, Eegiaters and 
books and accounts, and submit to the High Court such 
statements and returns, as may> subject to the approval of 

the Local Government, be prescribed by the High Court. 

See Bales of 2nd July, 1893, sanctioned by the Government of 
Madras under G. 0., No. 1028, Judicial.(5) 

91. The Small Cause Court shall comply with such Court to 
requisitions as may from time to time be made by the Local records, &o., 
Government or High Court for records, returns and state- Local Oov-"^ 
ments in such form and manner as such Gk>vernment or^h^ooi^. 
Court, as the case may be, thinks fit. 

92. The Small Cause Court shall, at the commence- HoUdays and 
ment of each year, draw up a list of holidays and vacations 

to be observed in the Court, and shall submit the same for 
the approval of the Local Government. 

Such list, when it has received such approval, shall be 
published in the local official Gazette, and the said holidays 
and vacations shall be observed accordingly. 

93. The Governor-General and Members of his Certain per- 
Council, the Governors of Fort St. George and Bombay ^t^^by 

— ' • • ■ Oonrt. 

(a) See rr. 66, 88. 

(b) If^a, p.278. 
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102 insdixAviotrB. [skcts. 94 — 91. 

and the Members of their respective Councils, the Lieuten- 
ant-Governor of Bengal, and the Chief Justices and Judges 
of the High Courts established under the twenty-fourth and 
twenty-fifth of Victoria, Chapter 104, shall not be liable to 
arrest by order of the Small Cause Court. 

No suit shall lie on any decree of the Small Cause 



94. 

Court. 



Place of im- 
priBomnent. 



Tender in 
suit for any- 
thing done 
nnder Act. 



Under the Common Law the manner of enforcing the decree of a 
Court outside the limits of its jurisdiction was to bring an action of 
debt thereon in the local Court ;(a) in the Small Cause Court a judg* 
ment-creditor must apply to that Court for a transfer of his decree, 
under section 31 of this Act. 

95. Any person ordered by the Small Cause Court to 
be imprisoned may be imprisoned in such place as the Local 
Government, from time to time, appoints in this behalf^ 

96. If any person against whom any suit is brought 
for anything purporting to be done by him under this Act 
has, before the institution of the suit, tendered sufficient 
amends to the plaintiff, the plaintiff shall not recover. 



Limitation of 97- All prosccutions for anything purporting to be 
pitwecutions. ^^^^ under this Act must be commenced within three 
months after the offence was committed. 

The provisions of sections 96 and 97 apply only to anything pur- 
p<jrting to be done under the Act ; they do not apply to a non-feasance 
or negligence. (6) 



(a) Williams v. Jones, 1846, 18 M« A W., 62S p. 633 ; and see BhaYanitfw^Ear 
Shevakram v, Porsadri Kalidas, 1882, 6 Bom., 292. 

(h) See p. 49, ante. ' 
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THE FIRST SCHEDULE. 

{See Section 2.) 
Enactments Repealed. 
A. — Charters of the Supreme Courts. 



Date. 



Extent of Repeal. 



26th March 1774 

26th Dec. 1800 ... 
8th Deo. 1828 .. 



Charter of the Sapreme Court at Fort 
William. 

Charter of the Sapreme Court at Madras. 

Charter of the Saprreme Court at Bombay. 



Clause 21. 

Clause 47. 
Clause 59. 



B. — Acts of the Govemor-Gmeral in Council. 



Number and 
Year. 



Subject or Short Title. 



Extent of Repeal. 



IX of 1850 ... For the more easy recovery of small 
debts and demands in Calcutta, Madras 
and Bombay. 

XX of 1857 ... To amend Act IX of 1860. 

XXVI of 1864 ... To extend the jurisdiction of the Courts 

I of Small Causes at Calcutta, Madras 

and Bombay, and to provide for the 

appointment of an increased number 

of Judges of these Courts. 

I of 1875 ... To regulate Distresses for Rents in 
the Presidency-towns. 

X of 1877 ... The Code of Civil Procedure. 



So much as has not been 
repealed. 



The whole. 

So much as has not been 
repealed. 



The whole. 



Section eight, para. 2. 



C. — Act of the Governor of Bombay 


in CounciL 


Number and 
Year. 


Subject. 


Extent of Repeal. 


VI of 1864 


For the better regulation of the diet- 
money of persons imprisoned by the 
Bombay Court of Small Causes. 


So much as has not been 
repealed. 
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[THE SECOND SCHEDULE.]* 
{8ee Section 23.) 
[Portions op Civil Pbocbdube Code extending to Court. 

[Preliminary : Section 2, Interpretation clause. 

Chapter I. — Of the Jurisdiction of the Courts and Rea Judicata, except section 11. 

Chapter II. — Of the Place of Suing, except sections 15 to 19 (both inclusive), section 

20, paragraph 4, sections 22, 23, and 24, and section 25, paragraphs 2 and 3. 
Chapter III. — Of the Parties and their Appearances, Applications and Acts, except 

section 37, clause (b), and the last paragraph. 
Chapter lY.-^Of the Frame of the Suit, except section 42 and section 4^ rule a. 
Chapter V. — Of the Institution of Suits, except section 53, clause (b), sub-clause (iy), 

section 55, section 57, dause (b), and sections 58 and 62. 
Chapter YI« — Of the Issue and Beryice of Summons, except, in section 64, the words 

<*and the copies or concise statements required by section 58 have been filed," 

and sections 65 and 66. 
Chapter VII. — Of the Appearance of the Parties and Consequence of Non-appearanoe. 
Chapter VIII.— Of Written Statements and Set-off, except sections 110, 112 and 113. 
Chapter IX. — Of the Examination of the Parties by the Court, except section 119. 
Chapter X. — Sending for Records and Production, &o., of Documents, sections 137 

(except paragraph 2), 138, 140 (except the proviso and the last six words), 141, 

141A, 142, 142A, sub-seotion (1), 148, and 145. 
Chapter Xl.-^SetUement of Issues, sections 150 and 151. 

Chapter XII.— Disposal of the Suit at the first Hearing, except sections 154 and 156. 
Chapter XIII. — Of Adjournments. 
Chapter XIY. — Of the Summoning and Attendance of Witnesses, except sections 168, 

169, 170 and 175. 
Chapter XY.— Of the Hearing of the Suit and Examination of Witnesses, except 

sections 182 to 191 (both inclusive) and the second paragraph of section 198. 
Chapter XVI.— Of Affidavits. 
Chapter XVII. —Of Judgment and Decree, except sections 200, 201, 202, 204, 207 

and 211 to 215 (both inclusive.) 
Chapter XVIII.-Of Costs. 
Chapter XIX.— Of the Execution of Decrees, sections 229, 229 A and 229B, section 

230, first two dauses, sections 231 to 236 (both inclusive), 243 to 259 (both 

inclusive), 266 (so far as relates to the attachment of moveable property or 

decrees therefor), 267 to 272 (both inclusive), 273 (so far as relates to decrees for 

moveable property), 276 to 303 (both inclusive), 828 to 383 (both inclusive), 836 

(except the last three clauses), and 337 to 348 (both inclusive). 
Chapter XXI. — Of the Death, Marriage and Insolvency of Parties. 
Chapter XXII.— Of the Withdrawal and Adjustment of Suits. 
Chapter XXIII.— Of Payment into Court. 

* Inserted in substitution for the original Second Schedule by section 2 of Act X 
I of 1895. of 1888, and repealed by the Presidency Small Cause Courts Act, 1895, s. 12. 
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Chapter XXIV. — Of reqniring Security for CostB. 

Chapter XXV. — Of Commissions, expept section 396. 

Chapter XXVII.— -Suits by or against (Government or Public Officers. 

Chapter XXVIII.— Suits by Aliens and by and againafa Foreign and Kative Rulers, 

except section 433, sub-sections (1), (2), (4) and (6). 
Chapter XXIX.—Suits by and against Corporations and Companies. 
Chapter XXX. — Suits by and against Trustees, Executors, and Administrators. 
Chapter XXXI.— Suits by and against Minors and Persons of Unsound Hind. 
Chapter XXXII.— Suits by and against Military Men. 
Chapter XXXIII. — Interpleader. 
Chapter XXXIV. — Of Arrest and Attachment before Judgment, except as regards 

the attachment of immoveable property. 
Chapter XXXV.— Interlocutory Orders, sections 498, 499, 500 and 502. 
Chapter XXXVI. — Appointment of Receivers, section 503. 
Chapter XXXVII. — Reference to Arbitration, except the provisions of section 522 as 

to appeals. 
Chapter XXXVIII. — Of Proceedings on Agreement of Parties, except so much of 

section 527, clause (b) as relates to immoveable property. 
Chapter XL VI — Of Reference to and Revision by High Court. 
Chapter XLIX.— Miscellaneous.] 



THE THIRD SCHEDULE. 

FORMS. 
A. 

[See Section 53.] 
In the Small Cause Court for 

A. B. (Plaintiff), 

versus 
C. D, (Defendant). 

A. B., of , in the town of , maketh 

oath [or affirms] and saith that 0. D. , of , is justly 

indebted to in the sum of Rs. for arrears of rent 

of the house and premises No. , situated at , in 

the town of , due for months, to wit, from . 

to , at the rate of Rs. per mensem. 

Sworn [or affirmed] before me the . , day of 188 

Judge [or Begistrar'}. 



U 
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B. 

[See Section 64.] 

In the Small Cause Court for 

Form of Warrant. 

I hereby direct you to distrain the moveable property of 0. D., on the 

house and premises situate at No , in the town of , for 

the sum of rupees and the costs of the distress, according to the 

provisions of Chapter VIII of the Presidency Small Cause Courts Act, 
1882. Dated day of 

(Signed and sealed). 
To E. F., Bailiff and Appraiser. 



C. 

[See Section 59.] 

In the Small Cause Court for 

Form of Inventory and Notice. 

(State particulars of property seized,) 

Take notice that I have this day seized the moveable property 

contained in the above inventory for the sum of rupees, being 

the amount of months' rent due to A. B. at last, and 

that unless you pay the amount thereof, together with the costs of this 
distress, within five days from the date hereof, or obtain an order from 
one of the Judges or the Registrar of the Small Cause Court to the 
contrary, the same will be appraised and sold pursuant to the provisions 
of Chapter VIII of the Presidency Small Cause Courts Act, 1882. 
Dated the day of 188 . 

(Signed) E. R, 

To 0. D. Bailiff and Appraiser, 



D. 

[See Section 64.] 

In the Small Cause Court for 

Take notice that we have appraised the moveable property seized 

on the - day of , under the provisions of Chapter 

Vm of the Presidency Small Cause Coui'ts Act, 1882, of which seizure 
and property a notice and inventory were duly served upon yon 
[or upon _^-^« on your behalf, as the case may be"] under date 
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. , and that the said property will be sold on the . 



the 

clear days at least aft^r the date of the notice'] at 

to the provisions of the said Act. Dated this 
of 188—. 



Itwo 

pursuant 
day 



To C. D. 



(Signed) Tl. R, 

( „ ) G.K, 

Bailiffs and Appraisers, 



E. 

[See Sfiction 66.] 
In the Small Cause Court for 
Scale of Febs to be levied in Distraints for House-rent. 





Affidavit and 














Sams sued for. 


Warrant to 


Order to sell. 


Commission. 


Total. 






Distrain. 














Bs. B8. 


BS. A. p. 


B8. 


A. 


p. 


B8. 1. p. 


RS, A. 


p. 


1 and under 5 


4 





8 





8 


1 4 





5 „ 10 


8 





8 





10 


2 





10 „ 15 


8 





8 





18 


2 8 





15 „ 20 


8 










2 


3 8 





20 ;, 25 


12 










2 8 


4 4 





25 „ 30 


10 










3 


5 





30 „ 35 


10 










3 8 


5 8 





35 „ 40 


10 




8 





4 


6 8 





40 „ 46 


14 


2 








4 8 


7 12 





45 ., 50 


1. 8 


2 








5 


8 8 





50 „ 60 


2 


2 








6 


10 





60 „ 80 


2 8 


2 


8 





6 8 


11 8 





80 to 100 


8 


3 








7 


18 





Upwards of 100 


8 


8 








7 por centum 


... 





The above scale includes all expenses, except in suits where the 
tenant disputes the landlord's claim, and witnesses have to be subpoenaed, 
in which case each subpcBua for sums undei* Es. 40 must be paid for at 
four annas each, and twelve annas above that amount ; and also where 
peons are kept in charge of property distrained, four annas per day must 
be paid per man* 
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THE FOURTH SCHEDULE. 

{See Section 72.) 
Fees fob Summonses and other Processes. 



When the Amount 
or Value of the Sub- 
ject-matter exceeds 


But does not 
exceed 


1 
Pee for Summons. 


Fee for other 
Processes. 


BS. 


BS. 


1 

B8. A. P. 


B8. A. p. 





10 


2 


2 


10 


20 


4 


4 


20 


60 


8 


8 


50 


100 


1 


10 


100 


200 


14 


2 


200 


300 


18 


3 


800 


400 


1 12 


4 


400 


500 


2 


5 


500 


600 


2 4 


6 


600 


700 


2 8 


7 


700 


800 


2 12 


8 


800 


900 


3 


9 


900 


1,000 


3 4 


10 


1,000 


1,100 


3 6 


10 8 


1,100 


1,200 


3 8 


11 


1,200 


1,300 


3 10 


11 8 


1,300 


1,400 


3 12 


12 


1,400 


1,500 


3 14 


12 8 


1,500 


1,600 


4 


13 


1,600 


1,700 


4 2 


13 8 


1,700 


1,800 


4 4 


14 


1,800 


1,900 


4 6 


14 8 


i.LKX) 


2,000 


4 8 


15 
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CHAPTER U. 

Acts amending the Presidency Small Cause Cocbts 

Act, 1882. 



Act X OF 1888. 

PASSED BY THE GOVERNOR-GBNEBAL OP INDIA IN COUNCIL. 
Received the assent of the Gov&i-nor-General on the 20th September 1888. 

An Act to amend the Code of Civil Procedure and the 
Presidency Small Cause Courts Act^ 1882. 

Whereas it is expedient to amend the Code of Civil Pro- 
cedure and the Presidency Small Cause Courts Act, 1882 ; 
It is hereby enacted as follows : — 

1. For the second schedule to the Code of Civil Pro- Reviaion of 
cedure there shall be substituted the schedule in the first schedule to 
schedule to this Act. i8«2. 

2. (1) To section 23 of the Presidency Sn)ali Cause Amendmenfe 

*^ of Act XV of 

Courts Act, 1882, the following shall be added, namely: — i882. 
" Subject to such control, the Court may modify or cancel 
any notification under this section as occasion may appear 
to it to require." 

(2) For the second schedule to the same Act there 
shall be substituted the schedule in the second schedule to 
this Act, 

(3) Any declaration which has been notified under the 
proviso to section 23 of the Presidency Small Cause Courts 
Act, 1882, before the day on which this Act is passed, 
and which was in force immediately before that day, shall, 
subject to the powers of the Court under that section, be 
construed, so far as may be, as referring to the schedule 
which has been substituted by the laiit foregoing sub-section 
for the second schedule to that Act. 
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110 ACT I OP 1895, [SICT. 1. 

Addition to 3- To section 589 of the Code of Civil Procedure the 

section 689, 

Act XIV of loUowmg shall be added, Damely : — 

" Provided that an appeal from an order specified in 
section 588, clause (17), shall lie— 

(a) to the District Court where the order was 

passed by a Court subordinate to that Court, 
and 

(b) to the High Court in any other case.'* 

Repeal. 4. Act VIII of 1880 (An Act to correct a clerical error 

in the hidian Limitation Act, 1877) and section 26 of the 
Provincial Small Cause Courts Act, 1887, are hereby 
repealed. 

The First Schedule to this Act. 

the' second schedule to the code of civil procedure. 

{See Section 5.) 

CUAPTEBS AND SECTIONS OF THIS CODB EXTENDING TO PROVINCIAL OOUBTS 

OF Small Causes. 
•K- -Jf -x- * * * * 

The Second Schedule to this Act. 

THE second schedule TO THE PRESIDENCY SMALL CAUSE 
courts act, 1882. 

For this Schedule, see p. 104. 
— .^4^ — 
Act I of 1895. 

PASSED BY THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 
Received the assent of His Excellency the Qovemor»Oenei*al on the 
4th January 1895. 

An Act to amend the Presidency Small Cause Courts Act, 1882. 

XV of 1882. Whereas it is expedient to amend the Presidency Small 
Cause Courts Act, 1882 ; It is hereby enacted as follows : — 

Title and 1. {!) This Act may be called the Presidency Small 

ZIS'''''" Cause Courts Act, 1895 j and 
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{2) It shall come into force on the first day of xv of 1882. 
April 1895. 

2. In section 6 of the Presidency Small Cause Courts Amendment 
Act, 1882, hereinafter referred to as " the said Act,'* after Act xv,i882! 
the words " Code of Civil Procedure" the following shall 

be added, namely : — 

** and to be a Court subordinate to the High Court xviii of 

1879. 

within the meaning of section 6 of the Legal Practitioners 
Act, 1879/' 

3. (i) For the proviso to the first paragraph of sec- Amendment 
tion 7 of the said Act the following shall be substituted, Act xv,i882l 
namely : — 

" Provided that no person shall be appointed to be a 
Judge of such Court, or be authorised to exercise the 
powers of a Judge of such Court, unless he is — 

(a) an advocate of a Bigh Court of Judicature 24 A 25 Vict., 
established under the Indian High Courts^* 
Act, 1861, or 
(6) a vakil or attorney of any such Hij/h Court, or 
(r) a Judge of a Court of Civil Judicature of not 
less than five years' standing : 
and that not less than one-third of the persons so 
appointed, including the Chief Judge, shall be advocates of 
one of the said High Courts," 

(2) The last paragraph of section 7 of the said Act 
is hereby repealed. 

4. After section 8 of the said Act the following bhall inwption of 

, ' new section 

be inserted, namely : — after sections, 

Act XV, 1882. 

** 8A. During any absence of the Chief Judge the Local Performance 
Government may appoint any of the Judges of the Court aLen^*j?d^. 
who may be qualified for the appointment of Chief Judge 
to perform the duties of Chief Judge, and may appoint 
some other duly qualified person to act as a Judge of the 
said Court until the Chief Judge has returned from aucb 
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absence, and during any absence of a Judge of the said 
Court the Local Government may appoint a duly qualified 
person to act as a Judge of the said Court, and every person 
so appointed shall be authorised to perform the duties of a 
Judge of the said Court until the return of the absent Judge 
or until the Local Government shall see cause to cancel the 
appointment of such acting Judge." 

Substitution 5. lor section 9 of the said Act the following shall be 

tion for sec- Substituted, namely : — 

tion 9, Act 
XV, 1882, and 
temporary 
continuance 
of existing 
procedure and 
practice. 

Procedure " 9, rj\ T|jg jjj jj (^^yirt may from time to time, by 

and practice ^ ^ ° •^ 'J 

of Small rules havinff the force of law, — 

Cause Court. ^ 

(a) prescribe the procedure to be followed and the 

• practice to be observed by the Small Cause 
Court either in supersession of or in addition 
to any provisions which were prescribed with 
respect to the procedure or practice of the 
Small Cause Court on or before the thirty- 
first day of December 1894, in or under this 
Act or any other enactment for the time 
being in force, and 

(b) cancel or vary any such rule or rules. 

" Rules made under this section may provide, among 
other matters, for the exercise by one or more of the Judges 
of the Small C^use Court of any powers conferred on the 
Small Cause Court by this Act or any other enaotment for 
the time being in force. 

" (5) The law, and any rules and declarations made, 
or purporting to be made, thereunder, with respect to pro- 
cedure or practice, in force or treated as in force in the 
Small Cause Court on the thirty-first day of December 1894^ 
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shall be. in fprce, unless and until cancelled or varied by 
rules made by the High Court under this section." 

6. To section 14 of the said Act the following shall Addition to 

aeotion 14, 

be aaued, namely : — Aot3tv,i882. 

" Kvplauation. — For the purposes of this section an 
application for possession under section 41 shall be deemed 
to be a suit." 

7. To section 18 of the said Act the following proviso Addition to 
shall be added immediately before the first Explanation, ^^^\882. 
namely : — 

" Provided that where the cause of jiction has arisen 
wholly within the local limits aforesaid, and the Court 
refuses to give leave for the institution of the suit, it shall 
record in writing its reasons for such refusal." 

8. After section 18 of the said Act the following shall Addition to 

section 18, 

be added, namely : — Act xv, 1882. 

'*18A. The Small Cause (Jourt may allow a plaintiff Plaintiff may 

abandon suit 

at or before the first hearing of a suit in which a joint against de- 
and several liability is alleged on a cause of action arising sident ont'of 
either wholly or in part within the local limits of the juris- ^^'^ ^^'^^ 
diction of the Court to abandon the suit as against any 
defendant who does not reside or carry on business or per- 
sonally work for gain within such local limits, and to sue 
for a decree against such defendants only as do so reside, 
carry on business or personally work for gain." 

9. To section 19 of the said Act the following shall Addition to 

V 1 J 1 1 section Id, 

be added, namely : — Act xv, 

1882. 

" 19A. Whenever the Court finds that for want of Eetumof 
jurisdiction it cannot finally determine the question at issue 
in the suit, it may at any stage of the proceedings return 
the plaint to be presented to a Court having jurisdiction 
to determine the question. When the Court so returns 
.a plaint, it shall comply with the provisions of the deoond . 

16 
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XIV of 1882. paragraph of section 57 of the Code of Civil Procedure 

and make such order with respect to costs as it may tliink 
just, and the Court shall for the purposes of the ladian 
XV of 1^77, Limitation Act, 1877, be deemed to hive been unable to 
entertain the suit by reason of defect of jurisdiction When 
a plaint so returned is afterwards presented to a High 
Court, credit shall be given to the plaintiff for the amount 
of the court-fee paid in the Small Cause Court in respect 
of the plaint in the levy of any fees which according to the 
practice of the High Court are credited to the Government. '' 

Amondmenfc IQ. In scctiou 21 of the Said Act, after the words 

Act XV, ' "or value thereof" the words " and all SMJts whereof the 

1882. 

amount or value of the subject-matter exceeds one thousand 
rupees *' shall be inserted. 

Amendment ll- In scctiou 22 of the Said Act, for the words " two 

%S^y^^^' thousand" the wordn '' one thousand" shall be substituted. 

1882. 

Hepeaiof Act 12. Section 23 of and the second schedule to ihe said 

XV 1882 

8eoMott23 Act are hereby repealed. 

and second 

Substitution 13- ^^^ Chapter VI of the said Act the following 

of new Chap- gj^Q^u ^^ substituted, namely :— 

ter for. Chap- ' 

ter VI, Act 
XV, 1882. 

"CHAPTER VI. 

'* New Trials and Appkais. 
General fina- "37 Savc as othe^wi^e provide<l bv this Chanter or 

litjof decrees r i . , • " . - ' 

and orders of by any othcr enactment for th j tune being m force, every 
Court. decree and order of the Small ('ause (^ourt in a suit shaJl 

be final and conclusive. 

New trial of " 38* Where a suit has bwn contested, the Small 

^^f Cause Court may, on the application of either party, made 

within eight days from the d^te of th(» decree or order in 

the suit (not being a decree passed nnder section 522 of 

XIV of 1882. tbe Code of Civil Procedure), order a new trial to be held, 
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or alter, set aside or reverse the decree or order, upon suoh 
terms as it thinks reasonable, and may, in the meantime, 
stay the proceedings. 

^^Explanation, — Kvery suit shall be deemed to be 
contested in which the decree is made othei'mse than by 
consent of or in default of appearance by the defendant. 

" 39 (1) In any suit instituted in a Small Cause Court Bemovai of 

certain causes 

in whioh the amount or value of the subiect-matter exceeds into High 

Court. 

the sum of one thousand rupees, the defendant or any one 
of the defendants may, befoi*e the day fixed by the summons 
for the appearance of the defendant or within eight days 
after the service of the summons on him, whichever period 
shall last expire, apply ex parte on an atBdavit setting forth 
the facts on which he relies for his defence to a Judge of 
the High Court for an order removing the cause into the 
High Court. 

" (2) Unless the Judge u of opinion that the applica- 
tion has been made solely for the purpose of delay, the 
applicant shall be entitled to such order as of right, but it 
shall be lawful for the Judge, if he shall think fit, in and 
by such order to require the applicant to give security to a 
reasonable amount to be specified in the order for the 
payment of any costs which may become payable by him to 
the plaintiff in respect of the said suit, and such Judge 
may also, if he shall think fit, declare that the removal 
directed by such order shall be conditional upon the com- 
pletion of such security within a reasonable time to be 
prescribed in the order. 

**(5) If the applicant fail or neglect to complete the 
required security (if any) within the prescribed time (if any), 
the said order shall be discharged and the suit shall proceed 
in the Small Cause Court as if such order had never been 
made. 

" (4) If the plaintiff in any case which has been re- 
moved under this section into the High Court has abandoned 
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a portion of his claiin in order to be al>le to bring the suit 
within the jurisdiction of a Small Cause Court, he shall be 
permitted to revive the portion of his claim so abandoned. 
HuieB with <« ^Q, (2) When a suit has been removed into the High 

respect to 

suits removed Coupt Under the la-^t foregoing section, it shall be heard and 

under the last ti.i t r>i •! • p • ••! 

foregoing disposcd 01 by such Court m the exercise or its original 
jurisdiction, and the said Court shall have all the same 
powers and jurisdiction in respect thereof as if it had been 
originally instituted in such Court. 

** (2) In every suit so removed as aforesaid the affida- 
vit filed under section 39, sub-section (/), shall be treated 
as a written statement of the defendant tendered under 

XIV of 1882. section 110 of the Code of Civil Procedure unless the Court 
shall otherwise order. 

" (5) la every suit «o removed as aforesaid credit shall 
be given to the planitiff for the amount of the court-fee 
paid in the Small Cause Court in respect of the plaint in 
the levy of any fees which according to the practice of the 
High Court are payable to the Government." 



A(T VJI OF 1896. 

PASSED BY THE GOVERXOR-GENERAL OF INDIA IN COUNCIL. 
Heceived the assent of the doveuior-General on. the 27th Fehrnuru 1896. 

An Act to amend the Presidency Small Cause Courts 
Arty 1882. 

Whereas it is expedient to amend the Presidency Small 
Cause Courts Act, 1882 ; it is hereby enacted as follows : — 

1. In section 71 of the said Act the words and 
numerals " section 38 or '' are repealed. 
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Act III OF 1899. 

PASSED BY THK GOVERNOR-GENERAL OF INDIA IN COUNCIL. 
Received the assent of His Excelleiicy the Governor- (lenei-al o^i the 
27th January^S99. 

An Act to fuHher amend the Presidency Small Cause Conrtn 

Act, 1882. 

Whereas it is expedient to further amend the Presidency xv of issa. 
Small Cause Courts Act, 1882; It is hereby enacted as 
follows : — 

1. (1) 'Chis Act may be called the Presidency Small short tuio 

and com- 

Cause (Courts Act, 1899 ; and mencemeut 

(2) It shall come into force at once 

2* To section 4 of the Presidency Small Cause Courts xv of 1882. 
Act, 1882 (hereinafter referred to as ** the said Act"), the Amendment 
words ' and the expression *' Registrar " includes a De}>uty lot xv^ssz. 
Registrar ' shall be added. 

3. For section 8 A of the said Act as amended by the i of 1895. 
Presidency Small Cause Courts Act, 1895, the following substitution 
section shall be substituted, namely : — for^rectiOTsT, 

Act XV, 1882^ 
as amended 
by section 4, 
Act 1, 1895. 

"8A. {1} During any absence of the Chief Judge or Performance 
any Judge of the said Court, or during the period for which absent ^dge. 
any Judge is acting as Chief Judge, the Local Government 
may appoint any person, having the qualifications required 
by section 7, to act as Chief Judge or Judge of the said 
Court, as the case may be. 

(2) Every person so appointed shall be authorized to 
perform the duties of the Chief Judge or a Judge of the 
said Court until the return of the absent Chief Judge or 
Judge, or of the Judge acting as Chief Judge, or until the 
Local Government sees cause to cancel the appointment of 
such acting Chief Judge or Judge, as the case may be," 
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Amendment ^, In section 9, sub-section (/), of the said Act as so 

Act XY, 18^2, amended, after <*laufse (a) the following clause shall be 

as amended jtjt j ^ 

by section 5, aaa©d, namely : — 

Act 1, 1895. 

** (//a) empower the Registrar to hear and dispose of 
undefended suits and interlocutory applications or matters, 
and" 

Amendment 5. In sectioii 13 of the said Act, between the word 

01 section IH, 

Act XV, 1882. "appoint ' and the words "as many clerks the words 
' a Deputy Registrar and '* shall be inserted. 



«^ 
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CHAPTER m. 



PoETIONfJ OF THB CoDE OF ClVIL PkOOEDUEK APPLIED TO THE 

Small Cause Coukts. 

8. Save a& provided in sectionB 3, 25, 865 223, 225, 
386, and Chapter XXXIX, and by the Presidencff Small 
Cause Cmirta Act, 18S2y* this Code shall not extend to any 
suit or proceeding in any Court of Small Causes established 
in the towns of Calcutta, Madras and Bombay. 

[BiAt the Local Government may, by notification published in the official Gaiette, 
extend to anj snch Court this Code or any part thereof, except so far as relates to 
appeals and reviews of judgment.]t 

Section 3 relates to enactments repealed by the Code. 

25. The High Court or District Court may, on the 
application of any of the parties, after giving notice to the 
parties and hearing such of them as desire to be heard, or of 
its own motion without giving such notice, withdraw any 
suit, whether pending in a Court of first instance or in a 
Court of Appeal subordinate to such High Court or District 
Court, as the case may be, and try the suit itself, or trans- 
fer it for trial to any other such subordinate Court compe- 
tent to try the same in respect of its nature and the amount 
or value of its subject-matter. 

For the purpose of this section the Courts of Addi- 
tional and Assistant Judges, shall be deemed to be sub- 
ordinate to the. District Court. 

The Court trying any suit withdrawn under this sec- 
tion from a (,^ourt of Small Causes shall, for the purposes 
of such suit, be deemed to be a Court of Small Causes. 



• The words in italics were added by the Presidency Small Cause Courts Act, XV of 1882. 
1882, ft. 3. 

t Repealed by the Civil Procedure Code Amendment Act, 1888, s. 4. See In re yj j ^f 1888. 
Waller, 1888, 6 Mad., 4S0. 



Digitized by 



Google 



120 PORTIONS OP C. C. P. APPLIED TO 8. C. C0UET8. [SBOTS. 86 & 223. 

See the Letters Patent of the High Courts, claase 13. This section 
extends to proceedings in execution of a decree. (a) The suit must be 
tried by the Court to which it is transferred, which cannot, therefore, 
use the evidence ah*eady taken by ^e Court in which the suit was 
instituted. (5) The section relates merely to the manner of trial, and 
must not be used so as to affect the rights of the parties or the juris- 
diction of the Courts. Thus the case must be heard subject to all 
objections which could have been taken in the Court from which it has 
been transferred ;(c) and if that Court had no jurisdiction, the Court 
to which the case is transferred can have none.((/) 

86- Whenever any process issued by any Court estab- 
lished beyond the limits of the towns of Calcutta, Madras, 
Bombay and* Rangoon is to be served within any such town, 
it shall be sent to the Court of Small Causes within whose 
jurisdiction the process is to be served, 

and such Court of Small Causes shall deal with such 
process in the same manner as if the process had been 
issued by itself, and shall then return the process to the 
Court from whicli it issued. 

It will be obsei»ved that the Code does not apply section 85, which 
provides for the service of process of a Court beyond the local limits of its 
jurisdiction, to the Small Cause Court ; and that there is therefore no 
statutory obligation imposed on any other Court to act upon the process 
of the Small Cause Court. 

, 223. A decree may be executed either by the Court 
which passed it or by the Court to which it is sent for exe- 
cution under the provisions hereinafter contained. 

The Court which passed a decree may, on the appli- 
cation of the decree-holder, send it for execution to another 
Court, — 

{a) ]f the person against whom the decree is passed 
actually and voluntarily resides or carries on 

(a} Re Balaji Ranchoddas, 1881, 5 Bom., 680. 
(h) Bandhu Naik v, Lakhi Knar, 1885, 7 All., 842. 

(c) Peaiy Lall Mozoomdar v. Komal Krishoro Dassie, 1880, 6 Gal., SO ; Mnssamat 
y. Sheik Sariatnlla, 1869, 3 B. L. R., 418. 

[d) Ram Narain Joshj v. Parmeswar Narain Mahta, 1897, 25 CaL, 39. 
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business, or personally works for gain, within 
the local limits of the jurisdiction of such 
other Court, or 

(h) if such person has not property within the local 
limits of the jurisdiction of the Court which 
passed the decree suflBcient to satisfy such 
decree and has property within the local limits 
of the jurisdiction of such other Court, or 

{c) if the decree directs the sale of immoveable 
property situate outside the local limits of the 
jurisdiction of the Court which passed it, or 

(d) if the Court which passed the decree considers 
for anv other reason, which it shall record in 
writing, that the decree should be executed by 
such other Court. 

The Court which passed a decree may of its own motion 
send it for execution to any Court subordinate thereto. 

The Court to which a decree is sent under this section 
for execution shall certify to the Court which passed it the 
fact of such execution, or, where the former Court fails to 
execute the same, the circumstances attending such failure. 

If the decree has been passed in a suit of which the 
value as set forth in the plaint did not exceed two thousand 
rupees and which, as regards its subject-matter is not 
excepted by the law for the time being in force from the 
cognisance of either a Presidency or a Provincial Court of 
Small Causes, and the Court which passed it wishes it to be 
executed in Calcutta, Madras, Bombay or Rangoon, such 
Court may send to the Court of Small Causes in Calcutta, 
Madras, Bombay or Rangoon, as the case may be, the copies 
and certificate respectively mentioned in clauses (a), (6) and 
(c) of section 224 ; and such Court of Small Causes shall 
thereupon execute the decree as if it had been passed by 
itself. 

16 
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If the Court to which a decree is to be sent for exe- 
cution is situate within the same district as the Court 
which passed such decree, such Court shall send the same 
directly to the former Court. But, if the Court to which 
the decree is to be sent for execution is situate in a differ- 
ent district, the Court which passed it shall send iu to the 
District Court of the district in which the decree is to be 
executed. 

This section enables another Court to send its decree to the Small 
Cause Court for execution; the prrTTsions enabling the latter Court to 
send its decrees to other Courts for execution are contained in section 3 1 
XV of 1882. of the Presidency Small Cause Courts Act, 1882. (a) 

224. The Court sending a decree for execution under 

section 223 shall send — 

(a) a copy of the decree ; 

(b) a certificate setting forth that satisfaction of the 

decree has not been obtained by execution 
within the jurisdiction of the Court by which 
it was passed, or, where the decree has bren 
executed in part the extent to which satis- 
faction has been obtained and what part of the 
decree remains unexecuted ; and 

(c) a copy of any order for the execution of the decree, 

and, if no such order has been made, a certificate 
to that effect. 
This procedui*e must be followed by the Small Cause Court in 
sending its decrees for execution to other Coui'ts ; see section 81 of the 
XV of 1882. Presidency Small Cause Courts Act, I882.(fc) 

225- The Court to which a decree is so sent shall cause 
such copies and certificate to be filed, without any further 
proof of the decree or order for execution, or of the copies 
thereof, or of the jurisdiction of the Court which passed 
it, unless the former Court, for any special reasons to be 
recorded under the hand of the Judofe, requires such proof. 



(a) Soe p. 191, poet. 
(6) See p. 60, ante. 
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386- Any Court may in a suit issue a coramission for 
the examination of — 

(a) any person resident beyond the local limits of its 

jurisdiction ; 

(b) persons who are about to leave such limits before 

the date on which they are required to be 
examined in Court ; and 

(o) civil and military officers of Government who 
cannot, in the opinion of the Judge, attend the 
Court without detriment to the public service. 

Such commission may be issued to any Court, not being a 
High Court or the Court of the Recorder of Rangoon, within 
the local limits of whose jurisdiction such person resides, or 
to any pleader or other person whom the Court issuing the 
commission may, subject to any rules of the High Court 
in this behalf, think fit to appoint. 

The Court on issuing any commission under this sec- 
tion shall direct whether the commission shall be returned 
to itself or to any subordinate Court. 

CHAPTER XXXIX. 

Op Summary Procbdube on Negotiable Insteuments. 

532- In any Court to which this section applies all institution 

of simimary 

suits upon bills of exchange, hundis or promissory-notes may, auits upon 
in case the plaintiff desires to proceed under this chapter, exohaDge,&o. 
be instituted by presenting a plaint in the form prescribed 
by this Code ; but the summons shall be in the form 
contained in the fourth schedule hereto annexed. No. 172, 
or in such other form as the High Court may from time to 
time prescribe. 

In any case in which the plaint and summons are in 
such forms respectively, the defendant shall not appear or 
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defend the suit unless he obtains leave from a Judge as 
hereinafter mentioned so to appear and defend ; and, in 
default of his obtaining such leave or of appearance and 
defence in pursuance thereof, the plaintiff shall be entitled 
to a decree for any sum not exceeding the sum mentioned 
in the summons, together with interest at the rate specified 
(if any) to the date of the decree, and a sum for costs to be 
fixed by a rule of the High Court, unless the plaintiff claims 
more than such fixed sum, in which case the costs shall be 
ascertained in the ordinary way, and such decree may be 
enforced forthwith. 

The defendant shall not be required to pay into Court 
the sum mentioned in the summons, or to give security 
therefor, unless the Court thinks his defence not to be 
prima facie sustainable, or feels reasonable doubt as to its 
good faith. 

Explanatioit. — This section is not confined to cases in 
which the bill, hundi or note sued upon, together with mere 
lapse of time, is suflBcient to establish a prima facie right 
to recover. 

See Madras Rales, r. 422, note, p. 260. 

533. The Court shall, upon application by the defend- 
ant, give leave to appear and to defend the suit, upon the 
defendant paying into Court the sum mentioned in the 
summons, or upon aflSdavits satisfactory to the Court, which 
disclose a defence of such facts as would make it incumbent 
on the holder to prove consideration, or such other facts as 
the Court may deem suflBcient to support the application^ 
and on such terms as to security, framing and recording 
issues, or otherwise, as the Court thinks fit. 

See Madras Rules, r. 423, note, p. 261. 

534. After decree the Court may, under special 
circumstances, set aside the decree and if necessary stay 
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or set aside execation, and may give leave to appear to the 
summons and to defend the suit, if it seem reasonable to the 
Court so to do, and on such terms as the Court thinks fit. 
See Madras Rules, r. 424, note, p. 261. 

535. In any proceeding under this chapter the Court 
may order the bill, hundi, or note on which the suit is 
founded to be forthwith deposited with an officer of the 
Court, and may further order that all proceedings shall be 
stayed until the plaintiff gives security for the costs thereof. 

536. The holder of every dishonoured bill of ex- 
change or promissory note shall have the same remedies for 
the recovery of the expenses incurred in noting the same 
for non-acceptance or non-payment, or otherwise, by reason 
of such dishonour, as he has under this chapter for the 
recovery of the amount of such bill or note. 

537- Except as provided by sections 532 to 536 (both 
inclusive) the procedure in suits under this chapter shall 
be the same as the procedure in suits instituted under 
Chapter V. 

538. Sections 532 to 537 (both inclusive) apply only 
to— 

(a) the High Courts of Judicature at Fort William, 

Madras and Bombay ; 

(b) the Court of the Recorder of Rangoon ; 

(c) the Courts of Small Causes in Calcutta, Madras 

and Bombay ; 

(d) the Court of the Judge of Karachi ; and 

(e) any other Court having ordinary original civil 

jurisdiction to which the Local Government may, 

by notification in the official Gazette, apply 

them. 

In case of such application, the Local Government may 

direct by whom any of the powers and duties incident to 
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the provisions so applied shall be exercised and performed, 
and make any rules which it thinks requisite for carry- 
ing into operation the provisions so applied. 

Within one month after such notification has been 
published such provisions shall apply accordingly, and the 
rules so made shall have the force of law. 

The Local Government may, from time to time, alter 
or cancel any such notification. 
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CHAPTER lY. 



The High Courts Act, 1861 ; and Lettebs Patent, 1865. 

Hieh CoTirtS Act, S- 16.— Each of the High Courts 24* 26 Vict., 

'" ^ c, 104« 

established under this Act shall have superiDtendence over 
all Courts which may be subject to its appellate jurisdiction, 
and shall have power to call for returns, and to direct the 
transfer of any suit or appeal from any such Court to any 
other Court of equal or superior jurisdiction, and shall havg 
power to make and issue General Rules for regulating the 
practice and proceedings of such Courts, and also to pre- 
scribe forms for every proceeding in the said Courts for 
which it shall think necessary that a form be provided, 
and also for keeping all books, entries and accounts to be 
kept by the officers, and also to settle tables of fees to be 
allowed to the Sheriff, Attorneys and all clerks and officers 
of Courts, and from time to time to alter any such rule 
or form or table; and the rules so made, and the forms so 
framed, and the tables so settled shall be used and observed 
in the said Courts, provided that such General Rules and 
forms and tables be not inconsistent with the provisions 
of any law in force, and shall before they are issued have 
received tho sanction, in the Presidency of Fort William^ of 
the Govemor-General in Council, and in Madras or Bombay 
of the Governor in Council of the respective Presidencies. 

Letters Patent,* 8- 13. And we do further ordain 
that the said High Court of Judicature at Madras shall 
have power to remove, and to try and determine, as a Court 
of extraordinary original jurisdiction, any suit being or 



* Amended Letters Patent for the High Conrt of Jadicatare for the Presidenoy 
of Madras. (28th December, 1865.) The Letters Patent of the Calcutta High Court 
are similar to those of Madras. 
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falling within the jurisdiction of any Court, whether within 
or without the Presidency of Madras, subject to its superin- 
tendence, when the said High Court shall think proper to 
do so, either on the agreement of the parties to that effect, 
or for purposes of justice, the reasons for so doing being 
recorded on the proceedings of the said High Court. 

16. And we do further ordain that the said High 
Court of Judicature at Madras shall be a Court of Appeal 
from the Civil Courts of the Presidency of Madras^ and 
from all other Courts, subject to its superintendence, and 
shall exercise appellate jnrisdiction in such cases as are 
subject to appeal to the said High Court by virtue of any 
laws or regulations now in force. 
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CHAPTER V. 



THE ARMY ACT. 

44 AND 45 Vict., c. 58. 

136. The pay of an officer or soldier of Her 
Majesty's regular forces shall be paid without any deduc- 
tion other than the deductions authorised by this or any 
other Act or by any royal warrant for the time being or hy 
any law passed hy the Oovernor-Oeneral of India in Council.* 

"Officer" and "soldier" are defined by sections 175 and 190 (4), 
and 176 and 190 (6). "Regular forces" includes "Her Majesty's 
Indian forces " ;(a) and section 177 provides that any law of India may 
extend to the officers and men of the Indian forces. 

141. Every assignment of, and every charge on, and 
every agreement to assign or charge any deferred pay, or 
military reward payable to any officer or soldier of any of 
Her Majesty's forces, or any pension, allowance, or relief 
payable to any such officer or soldier, or his widow, child, 
or other relative, or to any person in respect of any military 
service, shall, except so far as the same is made in pursuance 
of a royal warrant for the benefit of the family of the 
person entitled thereto, or as may be authorised by any Act 
for the time being in force, be void. 

An order appointing a receiver of such pension is bad. (6) 

144 (!)• A soldier of Her Majesty's regular forces 
shall not be liable to be taken out of Her Majesty's service 
by any process, execution, or order of any Court of law 

• The words in italics were added by the Army (Annual) Act, 1895, s. 4. 58 Vict., c. 7. 

(a) S. 190 (8). 

(b) Lucas V. Harris, 1886, 18 Q. B. D., 127; approving Birch v. Birch, 1883, 
8 P. D., 163, and distinguishing Dent v. Dent, 1867, L. E., 1 P., 366. Crowe v. Price, 
1880, 22 Q. B. D., 429. 

17 
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or otherwise, or to be compelled to appear in person before 
any Court of law, except in respect of the following matters, 
or one of them ; that is to say, 

(a) on account of a charge of or conviction for 
crime; or 

(6) on account of any debt, damages, or sum of 
money, when the amount exceeds thirty pounds 
over and above all costs of suit. 

(2) For the purposes of this section a crime shall mean 
a felony, misdemeanour, or other crime or offence punish- 
able, according to the law in force in that part of Her 
Majesty's dominions in which such soldier is, with fine or 
imprisonment or some greater punishment, and shall not 
include the offence of a person absenting himself from his 
service, or neglecting to fulfil his contract, or otherwise 
misconducting himself respecting his contract* 

(3) For the purposes of this section a Court of law 
shall be deemed to include a Court of summary jurisdiction 
and any magistrate. 

(4) The amount of the debt, damages or sum shall be 
proved for the purpose of any process issued before the 
Court has adjudicated on the case by an affidavit of the 
person seeking to recover the same or of some one on his 
behalf, and such affidavit shall be sworn, without payment 
of any fee, in the manner in which affidavits are sworn in 
the Court in which proceedings are taken for the recovery 
of the sum, and a memorandum of such affidavit shall, 
without fee, be indorsed upon any process or order issued 
against a soldier. 

(6) All proceedings and documents in or incidental 
to a process, execution, or order in contravention of this 
section shall be void ; and where complaint is made by a 



46 Vict. 0, 7. • The word contract wM anbatittiited for the word conduct by the Atmf (AuHiial} 
Act, 1882, B. 4. 
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soldier or his commanding officer that such soldier is dealt 
with in contravention of this section by any process, execu- 
tion, or order issued out of any Court, and is made to that 
Court or to any Court superior to it, the Court or some 
Judge thereof shall examine into the complaint, and shall, 
if necessary, discharge such soldier withput fee^ aud may 
award reasonable costs to the complainant, which may be 
recovered as if costs had been awarded in his favour in 
any action or other proceeding in such Court. 
Provided that — 

(1) Any person having cause of action or suit 
against a soldier of the regular forces may, notwithstand- 
ing any thing in this section, after du^ notice in writing 
given to the soldier, or left at his last quarters, proceed in 
such action or suit to judgment, and have execution other 
than against the person, pay, arms, ammunition, equipmentSi 
regimental necessaries, or clothing of such soldier; and 

(2) This section shall not prevent such proceeding 
with respect to apprentices and indentured labourers as is 
authorised by this Act. 

The jurisdictiou of a Goart of Small Causea is reetricted, but not 
excluded by this section. Where the ^moimt is nnder ^3Q, the creditor 
may proceed to judgment as in any other <^Be \ but execution of the 
decree is limited as mentioned in proyiso (I). Wher^ the amqunt is 
orer £30, the prohibition contained in sub-section (1) doeg not apply, in 
the case of decrees for debt, damages or sums of money ;(a) but it would 
seem that the procedure contained in sub-section (4) must be followed. 
Where the amount is under £30, or the suit is not one for debt, damages, 
or a sum of money, due notice in writing of the claim should be given 
before suit. 

[151.^— (1) In India all actions of debt and personal actions against persons subject 
to military law, other than soldiers of the regular forces v>here the persona eo eubiject 
are resident vHthin the local jurUdietion^ of any Court of Small Causes, shall be 
cognisable by such Court to the extent of its powers. 

* The words in italics sub-s* (1) were substituted for the words within the jurib*- 
diction by s. 7. of the Army (Annual) Act, 1888. See as to this alteration : Watts 51 Vict., o. 4. 
& Co. V, Blackett, 1890, 18 Gal., 144; WaUis & Go. v. BaUey, 1891, 18 Gal., 872. 

(a) Mahomed Saib v Aggas, 1887, 10 Mad., 319. 
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(2) All such actions where the amount sued for esDceeds four hundred rupees shall 
he cognizable hy a Civil Court or Court of Small Causes only. 

(3) A Ciyil Court or Court of Small Causes, upon adjudging payment of anj 
sum by any person subject to military law other than a soldier of the regular forces, 
may either award execution thereof generally, or may direct specially that the 
amount named in the direction, being the whole or any part of the said sum, shall 
be paid by instalments or otherwise out of any pay or other public money payable 
to the debtor, and the amount named in the direction, not exceeding one-half of such 
pay and public money, shall, while the debtor is in India, be stopped and paid in 
conformity with the direction. 

(4) In regard to award of execution generally, a Civil Court or Court of Small 
Causes shall proceed in accordance with the rules of procedure of such Court in 
India].* 

Since the repeal of section 151 there appears to be no means of 
proceeding against the pay of a military officer before it reaches his 
hands. Under the general law, the right of a military officer to pay is 
not a debt, and it cannot be attached. (a) The proviso to section 266 of 
the Code expressly saves the provisions of the Army Act from the 
operation of that section ; which, moreover, does not apply to the Presi- 
dency Small Cause Courts. (6) Therefore, both under the general law, 
and section 136 of the Army Act, the pay of an officer or soldier is exempt 
altogether from attachment. " India " and " British India " are defined 
by the Army (Annual) Act, 1890, section 9, which repeals sub-section 
(21) of section 190 of the Army Act.(c) 

53 Vict., c. 4. •Sub-8. (2) was repealed by the Army (Annual) Act, 1890, s. 4 j and the whole 

Viot„ 0. 7. gQc^jiQQ ^j^g repealed by the Army (Annual) Act, 1895, s. 6. 

(a) Bansi Lall «. Mercer, 1876, 7 N.-W. P. H. C. R., 831. 

(6) Act I of 1895, 8. 12 j C. P. C, s. 8. 
X of 1897. (c) Compare the General Clauses Act, 1897, s. 3., (7), (27) ; The Interpretation 

a 63.^^ ^'°*'» Act, 1889, s. 18, (4), (6). 
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Part II-RULES AND NOTIFICATIONS RELATING TO THE 
COURT OF SMALL CAUSES OF MADRAS- 

CHAPTER I. 

The Small Cause Court Rules, 1899. 

Notification.* 

Di8. No. 1092. 

Under section 9 of the Presidency Small Cause Courts Act, 
1882, as amended by Act I of 1895, it is hereby ordered that the 
following rules for the guidance of the Presidency Small Cause 
Court of Madras be published in the Fort 8t. George Gazette and 
that, in supersession of the law and rules now in force with respect 
to the practice and procedure in the said Court, the said rules shall 
apply to aU proceedings taken on or after the ninth day of July 
1898 in all suits and matters whether then pending or thereafter 
to be instituted. 



(By order.) 

RE, ^ 
J. 3 

The roles referred to were repealed by the Notifioation of the 28th July 1890. 



High Court of Judicature, ) A. L. Hannay, 

Madras, dUt May 1898. ) Registrar. 



NoTmOATION.t 

. . Notwithstanding anything in the Notification, Dis. No. 1092, 
dated 31st May 1898, published as a supplement to the Fort St. 
Oeorge Gazette, dated 14th June 1898, contained, any law or rules 



•PubHshed in the Fort 8t. Qeorge Qazette^ Supplement^ 14th June 1808. 
fPablished in the FoH St. Oeorge QoMette, November 1, 1808, Part II, p. 1415. 
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with respect to practice and procedure in the Presidency Small 
Cause Court of Madras which were in force on the 9th day of July 
1898 shall be deemed to be stiU in force so far as the same are not 
inconsistent with the rules published on 14th June 1898. 

\Jiy order.) 

High Court of Judicature, ^ A. L. Hannat, 

Madras, 31^^ October 1898. ) Registrar. 



NOTIPICATION.* 

Dis. No. 1135. 

Under section 9 of the Presidency Small Cause Courts Act, 
1882, as amended by Act I of 1895, it is hereby ordered that the 
following amended Bules for the guidance of the Presidency »Small 
Cause Court of Madras be published in the Fort St. Oeorge 
Gazette, and that the said Rules shall apply to all proceedings taken 
on or after the eleventh day of September 1899 in all suits and 
matters whether then pending or thereafter to be instituted, in 
supersession of the Rules published under the authority of High 
Court Notification, Dis. No. 1092, dated 81st May 1898 ; provided 
always that any law or rules with respect to practice and procedure 
in the Presidency Small Cause Court of Madras which were in 
force on the eleventh day of September 1899 shall be deemed to 
be still in force so far as the same are not inconsistent with the 
rules now published. 

(By order.) 

High Court of Judicaturb, ^ A. L. Hannay, 

Madras, 26th July 1899. ) Registrar. 

The Notification of Slat Haj, 1898, repealed the whole of the provisioiis as to 
procedure and practice then applicable to the Small Gaofie Gonrt. These provisions 
were contained in the portions of the Code of Civil Procedure applied to the Court, 
and certain rules passed hj the High Court and Small Cause Court, under former 
powers to make rules, (a) All these provisions were re-enacted by the Notifications 
of the Slst October, 1898, and 28th July, 1899, so far as they were not inconsistent 
with the rules thereby enacted ; and to that extent are now in force, not by virtue 

•Published in the Fort 8L Qtorge Qaeette, Supplement, 16th August 1880. 
(ft) 8. 9, p. 11, anU. 
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«f tlidir pMtfooH anUiOTity, tls ezmotmentd of the Legislatittw, ot ad mles made under 
any other anthvrity, bnt as roles enacted by the High Conrt under the power con- 
ferred by the Presidency Small Cause Courts Act, 1882, as amended by the Act of 
1895«(a) For example, previous rules relating to applications for new trial,(&) and 
conferring certain powers on the Beg^strar of the Court, (c) have thus been in force, 
at least in part, since the 81st October, 1898. 

The rules do not purport to have been signed by the Judges of the High Court. 
It is the inyariable practice in England that the persons exercising a delegated 
legislative authority of this kind should authenticate the rules made by them by 
their signatures, (d) The acts of an inferior Court should show on their face the 
authority whereby they are done ;(e) and it would seem that the same rule should 
apply to ^e acts of an inferior legislatiye authority. (/) If the authority appear 
on the face of the proceedings the maxim, omnia praesumwntnr riU fuisae acta, will 
apply, until the contrary be shown. (9) The power to frame rules is given to the 
High Court, and not to a majority of the Judges i(h) and the High Court must be 
Constituted in a particular manner, (t) The ^les, as published, do not show whether 
these requisitions have been complied with. The Begistrar of .the Court has no 
power to authenticate the proceedings of the High Court ; he can only certify the 
correctness of copies of its acts.O) 

It is within the power of the rule-making authority to extend the application of 
the rules to proceedings pending at the date of their coming into force.(ft) 



l^ules framed by the High Court under Section 
5 of Act I of 1895, for the guidance of the 
Presidency Small Cause Court of Madras. 



Peeliminaey. 

C^.O. 1- III these Rules^ unless there be something repugnant in the Interpreta- 

^ _ 1 . . X J. *ion clause. 

8. 2. snbject or context^ 

chapter '^ means a chapter of these Rules : "chapter " 



€t 



(a) Act I of 1895, s. 6, (2). 

(b) d«e p. 282, poei. 

(c) Bee p. 280, posU 

(d) See also rules of Bombay High Court, post, p« 294. 

(«) Taylor v, Glemson, 1844, 11 CI. & F., 610; Mayor of London v. Cox, 1866, 
L. B.» 2 H. L., 289. 

(/) Bed Hardcastle on Statutes, 2nd ed., p. 45, as to inqairy into the sufficiency 
of assent to a statute. 

(y) Broom, Legal Maxims, 6th ed., pp. 899, 905. 

(h) See Chappan «. Hoidin Kutti, 1898, 22 Mad., 68. 

(O 24 A 25 Vict., c.l04^ s. 2. 

(j ) Indian Eyidence Act, 1872, ss. 74^ 76. I of 1^72. 

(k) A.-G. V, Sillem, 1864, 10 H. L. Ca., 704, 727; and see Bepublio of Odsta Bica 
V. Brlanf^i 1873, 3 Ch« D., 69 ; Maxwell on Statutes, 2nd ^4*1 p. 871. 
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PfiBLIKIRABY. 



[bulb 1. 



" Principal 
Act." 

XV of 1882. 
I of 1896. 

1 of 1887. 
"Code." 
XIV of 1882. 



"Court:" 



•* diBtriot.' 



" District 
Court." 



"pleader." 



XVIIX of 
1879. 

*'Groveminent 
Pleader." 



*'CoUector." 



* decree.' 



'^ Principal Act ^' means the Presidency Small Canse Courts 

Act, 1882 : 

The rules are passed under section 9 of the Presidency Small Cause Courts Act, 

1882, as amended by section 5 of the Act of 1895. The expressions used in these 

rules, when not expressly defined thereby, have the same meanings as in Act I of 

1895 J that is, the definitions g^yen by the Oeneral Clauses Act, 1887, apply, (a) 

" Code " means the Civil Procedure Code. 

The correct title of this Act is ** The Code of Civil Procedure." The correspond- 
ing section of the Code is noted in the margin opposite each rule. References to 
the Principal Act are made by quoting only the number of the section referred to. 

" Court *' means the Presidency Small Cause Court of 
Madras: 
The correct designation of the Court is <* The Court of Small Causes of Madras.(&) 

'* district'^ means the local limits of the jurisdiction of a 

principal Civil Court of original jurisdiction (hereinafter 

called a "District Courf ), and includes the local limits 

of the ordinary original civil jurisdiction of a High Court : 

There appears to be no object in inserting this definition. 

" pleader'* means every person entitled to appear and plead 

for another in Courts and includes an ad^ocate^ a vakil 

and an attorney of a High Court : 

From this definition and rule 25 it would seem that it is not necessary that an 
advocate of a High Court should be enrolled in the High Court at Madras in order 
to entitle him to practise in the Small Cause Court ; but this is inconsistent with 
the rules passed under the Legal Practitioners Act, 1879.(c) 

" Government Pleader'' includes also any oflScer appointed 
by the Local Government to perform all or any of the 
functions expressly imposed by these Rules on the Govern- 
ment Pleader : 

" Collector" means every officer performing the duties of a 
Collector of land revenue : 
There does not appear to be any reason for the insertion of this definition. 

"decree" means the formal expression of an adjudication 
upon any right claimed, or defence set up, in a Civil Court 
when such adjudication, so far as regards the Court 
expressing it, decides the suit or appeal. An order 



X of 1897. 



(a) The General Clauses Act, 1897, s. 20. 

(b) S. 6. 

(f ) Infra, p. ?88, r. 2, 
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rojeotiDg a plaint, or direofcing aooounts to be taken, 
or determining any question mentioned or referred to in 
Rule 200, but not specified in Section 588 of the Code, 
is within this definition : an order specified in Section 588 
of the Code is not within this definition : 

"order'' means the formal expression of any decision of a "order." 
Civil Court which is not a decree as above defined : 

''judgment" means the statement given by the Judge of "indgment:" 
the grounds of a decree or order : 

"judgment-debtor'' means any person against whom a de- "judgment, 
cree or order has been made : 

" decree-holder " means any person in whose favour a decree "deoree-hold- 
or any order capable of execution has been made, and ^^' 
includes any person to whom such decree or order is 
transferred: 

** written " includes printed and lithographed and " writing " "^*^^ ;^ 
includes print and lithograph : 

" signed " includes marked, when the person making the "aigned." 
mark is unable to write his name; it also includes 
stamped with the name of the person referred to : 

"foreien Court" means a Court situate beyond the limits of "foreign 
British India and not having authority in British India 
nor established by the Governor-General in Council : 

" foreign judgment" means the judgment of a foreign Court : " foreign 

judgment :" 

" public officer" means a person falling under any of the " P^^^° 
following descriptions (namely) ; — 

every Judge; 

every covenanted servant of Her Majesty ; every commis- 
sioned officer in the military or naval forces of Her Majesty 
while serving under Government ; 

every officer of a Court of Justice whose duty it is, as such 
officer, to investigate or report on any matter of law or 
fact, or to make, authenticate or keep any document, or 
to take charge or dispose of any property, or to execute 
any judicial process, or to administer any oath, or to 
18 
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PRELIMINARY. 



[bulgs 2 & 3. 



"Gtoyepn- 
ment." 



" Days." 



I of 1887.' 
X of 1897.1 

Limitation. 



interpret, or to preserve order in the Court, and every per- O.P.C. 

son specially authorized by a Court of Justice to perform 8. 2. 

any of such duties ; 
every person who holds any office by virtue of which he is 

empowered to place or keep any person in confinement ; 
every officer of Government whose duty it is, as such officer, 

to prevent offences, to give information of offences, to 

bring offenders to justice, or to protect the public health, 

safety or convenience ; 

every officer whose duty it is, as such officer, to take, receive, 
keep or expend any property on behalf of Government, 
or to make any survey, assessment or contract on behalf 
of Government, or to execute any revenue-process, or to 
investigate, or to report on, any matter affecting the 
pecuniary interests of Government, or to make, authen- 
ticate or keep any document relating to the pecuniary 
interests of Government, or to prevent the infraction of 
any law for the protection of the pecuniary interests of 
Government, and every officer in the service or pay of 
Government, or remunerated by fees or commission for 
the performance of any public duty. 

" Government '* includes the Government of India as well as 
the Local Government. 

2. In all cases in which any particular number of days, not 
expressed to be clear days, is prescribed by these Rules, the same 
shall be reckoned exclusively of the first day and inclusively of 
the last day ; unless the last day shall fall on a Sunday^ or other 
day on which the office is closed, in which case the time shall be 
reckoned exclusively of that day also and of any other following 
day or days during which the office may continue closed. 

Compare Boction 7 of the General Claosea Act, 1S87 ; section 10 of the General 
Clauses Act, 1897 ; and rale 8 of the roles of the High Conrt, 1897.(a) 

3. Nothing contained in these Rules shall be deemed to 
affect the Law of Limitation as it would have been applicable to 
suits and applications in the Court if these Rules had not been 

(a) And see Re Sleepers Supply Company, 1885, 29 Ch. D., 205 ; South Stafford* 
shire Tramways Company v. Sickness and Accident Assurance Association, 1891, 
I 9. B., 402 ; E. S, C, ord. 64. r. 12, 
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passed, and for this purpose such suits and applications shall be 
deemed to be instituted and made under the provisions of the Code. 

This role asenmeB that the High Court has power, under an authority to " pre- 
scribe the procedure to be followed and the practice to be obsenred by the Small Cause 
Court," (a) first, to alter or extend the provisions of the Indian Limitation Act, and 
secondly, to repeal section 8 of the Code, which declares its provisions inapplicable 
to the Small Cause Court. There is some authority for both assumptions. As to the 
first, it has been held in England that the time within which an application shall be 
made to the Court is matter of procedure ;(&) and in fact, the time for appeals from 
the High Court to the Court of Appeal, and from inferior Courts to the High Court, 
is limited by rales of Court ;(c) but when the time for taking any proceeding is 
expressly fixed by statute, a rule of Court cannot enable the proceeding to be taken 
after that time.((i) But in India the time for presenting an appeal and for taking 
various proceedings has been carefully prescribed by the Indian Limitation Act, 
1877. (e) The Legislature, having thus dealt with limitation as distinct and separate 
from the procedure of the Courts, cannot be presumed to have delegated the power 
of dealing with matters of limitation when it conferred a i>ower of wialring mles of 
practice and procedure. 

As to the second assumption, it has apparently been held by the Bombay High 
Court(/) that the High Court can *' apply " the provisions of the Code to the Small 
Cause Court, not merely as rules of Court, but as enactments of the Legislature ; and 
it was held that in thip way a remedy by way of re-hearing, in cases of dismissal for 
de&ult of appearance, can be given to a party, in addition to the remedy by way of 
new trial, given by section 88 of the Act. But in this decision no reference was made 
to the express provisions of section 8 of the Code, or to the nature of the powers of 
the High Court under section 9 of the Act. The Madras High Court, in this rule, 
has, in effect, enacted that all references to the Code, contained in the Limitation 
Act, shall apply to these rules ; that is, it has extended an Act of the Legislature to 
matters not contemplated by it(g) Whichever course be adopted, that of "applying" 
the Code, or that of direct legislation, the test of the validity of the rule is whether 
the High Court has exceeded the powers given by section 9 of the Act.(h) 

4. The Judges may sit apart or together at any time, and Sittings, 
any one or more of the Judges so sitting apart shall have all the 
judicial authority which is given to the Presidency Small Cause 
Court by the Principal Act or any other enactment for the time 

(a) S. 9. 

(h) In re OUver and Scott*s Arbitration, 1889, 48 Ch. D., 310. 

(c) B. 8. C, ord. 58, r. 16; ord. 69, r. 12. 

(d) Flower v. Bright, 1862, 2 J. A H., 69a 

(e) Act XV of 1877, Sched. ii. arts. 150 to 178. But it would seem that the 
Act does not deal with applications in pending suits, Puran Chand «• Boy Badha 
Kishen, 1891, 19 Cal., 182, 138 ; and that art. 178 is limited to applications under 
the Code, Bai Manekbal D, Hanekji Kavasji, 1880, 7 Bom., 213 ; Bambir Singh «. 
Drigpal, 1893, 16 All., 28 ; Tiluck Singh t>. Parsotein Proshad, 1895, 22 Oal., 921. 

(/) Soonderlal v Goorprasad, 1898, 28 Bom«, 414, 426. 
(g) See rr. 287, 289, 297. 
(h) Sikpra, pp. 12, 13. 
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being in force, except in eases in which by such Act car other 
enactment or any rule or order having the force of law such 
powers are exercisable only by two or more Judges of the Court 
or only by the Chief Judge. 

It shall be competent to the Chief Judge to direct that any 
application, petition or suit shall be heard by a Bench consisting of 
two or more Judges of the Court. 

This rule legalises, for the first time sinoe the Court was established, the practice 
of the several Judges sitting apart for the trial of suits. Compare the rule of the 
Calcutta Court, (a) 

5. The following shall be deemed to be non-judicial and quasi^ 
judicial acts, within the meaning of Section 33 of the Principal 
Act, performable by the Registrar : — 

(1) Granting leave to sue defendant out of the jurisdiction 

under Section 18, clauses (a) and (c) of the Act; 

(2) Granting second and further summonses and concurrent 

summonses to diflPerent places, and ordering substi- 
tuted service of summons under Rule 77 ; 

(3) Executing Commissions for the examination of witnesses 

issued by other Courts ; 

(4) Recording compromises and ordering refund of half 

costs, under Section 73 of the Act : 

(5) Passing orders under Section 30 of the Act ; 

(6) Ordering payments of money out of Court, except in 

cases in which any question arises requiring judicial 
determination ; 

(7) taking security in any matter j 

(8) passing orders allowing the withdrawal of suits before 

service of summons j 

(9) appointing a guardian ad litem for an infant defendant ; 
(10) Making an order by consent of parties for the issue of 

a Commission to examine witnesses* 

1?his rule reproduces most of the rules of the 23rd of Hovember 1885* (5) These 
tules wete repealed by the Notification of 31st May 1898, but re-enacted by the two 
subsequent notifications ;(c) so that they are still in force so far as they are not in* 
consistent with this rule. Accordingly, the following powers appear to be conferred 
on the Registrar in addition to those enumerated by this rule :~- 

'* 4. Issuing summonses and fixing the returnable date thereof. 

6. Authenticating powers of attorney. 



(a) MacEwan, p. 309. 



Q>) Infra, p. 280. 



(c) ^tif^ra, p. 183. 
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OJ^jCm 7* Beoeiving affidavits to be need in any suit or proceeding. 

10. Passing decrees upon admissions or by consent. 

11. Passing decrees under Chapter XXXIX of the Code of Civil Procedure 

when leave to appear and defend has not been obtained.*' 
T^e extent of the power conferred on the High Coort by section 83 of the 
Fnncipal Aot has already been conBidered.(a) It is cnrioas that this rale makes 
no reference to the power to enable the Registrar " to hear and dispose of un- 
defended suits and interlocutory applications or matters ;" (h) and ignores the fact 
that the power conferred by isection 38 is limited to the provisions of the Code 
applied to the Small Cause Court by the Principal Act, and that these provisions 
have been largely diminished in number by the repeal of section 28 and the 
second schedule of the Act;(c) but probably this rule will be held to be made 
in exercise of the former power. It is possible, however, that sub-rule (I), which 
has been declared by a Full Bench of the High Court to be ultra vires and in- 
valid,(d) under section 33, will also be held to be invalid under the new power, (e) 
Bule 10 of the rales of 1885 also appears to go beyond the power conferred by 
section 9 of the Act; a defendant may admit the facts alleged and still defend 
the suit. Sub-rale(3) refers to the power given by section 386 of the Code to a 
Court to issue commissionB to the Small Cause Court. Unless the commission con- 
tain power of delegation, it is difficult to see under what authority the Registrar 
can execute it. The issue of a commission is in eifeot the delegation of judicial 
powers to another per8on,(/] and the rule delega^is deUgare non ^teat applies. 
From the reference in section 33 of the Principal Act to section 394 of the Code, 
it would seem that the Legislature contemplated that the only purpose for which 
the Registrar would be appointed a commissioner was the examination and adjust- 
ment of accounts. As to sub-rule (10), see rule 307, note. 



PAET I. 
OF SUITS IN GENERAL. 



Chaptbe L — Of the Jubisdiotion of thb Coubts amd 
Bea Judicata. 

g. 10. ^* ^^ person shaJl^ by reason of his descent or place of Ko perso& 

birth, be in any civil proceeding exempted from the jurisdiction of ^^^luris- 

any of the Courts. diction by 

reason of 

This is part of the substantive law, and not matter of practice or procedure, descent or 

" Any of the Courts " is a misprint for " the Court." P}*^ ®^ 



birth. 



(a) Supra, p. 62. 

(6) S.9,sub.-s. (1), (aa.). 

(c) But see r. 432, (e). 

(d) Bajam Chetti v. Seshayya, 1895, 18 Mad.» 236. 

(e) See •. 9» note, p. 13. 
(/) Infra, p. 230. 
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trending 7. Excepfc where a suit has been stayed under Rule 10, the C.P.O. 

"" Court shall not try any suit in which the matter in issue is also ®- ^•2- 

directly and substantially in issue in a previously instituted suit 
for the same relief between the same parties, or between parties 
under whom they or any of them claim, pending in the same or any 
other Court, whether superior or inferior, in British India having 
jurisdiction to grant such relief, or in any Court beyond the limits 
of British India established by the Governor-General in Council 
and having like jurisdiction, or before Her Majesty in Council. 

Explanation, — The pendency of a suit in a foreign Court does 
not preclude the Courts in British India from trying a suit founded 
on the same cause of action. 

" Bule 10 *' appears to be a misprint for '* section 20 of the Code or any similar 
provision ; '' rale 10 applies only to suits in the Small Cause Court. The Rngtiwh 
practice is» at the trial, to order the action to be adjourned to a certain daj, and 
unless before that day the action in the other Court is discontinued, the action wiU 
be struck out. (a) The Court will not stay proceedings on the ground that another 
action is pending for the same cause of action in another Court.(&) A ** pending " 
suit is one in which some proceeding may still be taken ;(c) or, when final judg- 
ment has been given, if judgment has not been satisfied, (d) The Explanation is 
somewhat wider than is necessary. 

Ue$ judicata. 8. The Court shall not try any suit or issue in which the lEL 18« 
matter directly and substantially in issue has been directly and 
substantially in issue in a former suit between the same parties, or 
between parties under whom they or any of them claim, litigating 
under the same title, in a Court of jurisdiction competent to try such 
subsequent suit or the suit in which such issue has been subse* 
quently raised, and has been heard and finally decided by such 
Court. 

Explanation J. — The matter above referred to must, in the 
former suit, have been alleged by one party and either denied or 
admitted, expressly or impliedly, by the other. 

Explanation II. — Any matter which might and ought to have 
been made ground of defence or attack in such former suit shall be 
deemed to have been a matter directly and substantially in issue in 
such suit. 

(a) County Court Bules, 1889, ord. 22, r. 9. 

(h) Bissill t)» Williamson, 1861, 7 H. A N., 891 ; Byrne v. Knipe,l848, 5 D. A L.| 
659; Edwai^ v. Sogers, 1850, 19 L. J., fix., 140. 

(c) Fordham v. Clagett, 1882, 20 Ch. D., 637, 653, per Jessel, H. B. 

(d) Salt V. Cooper, 1880| 16 Ch. D., 551. 



Digitized by 



Google 



BULK 9.] JUBISDICTION OF C0UBT8 AKD Bes J^uAicota. 148 

CP.O, Explanation III. — ^Any relief claimed in the plaint^ which is 
not expressly granted by the decree, shall, for the purpose of this 
role, be deemed to have been refused. 

Explanation IV.^A decision is final within the meaning of 
this rule when it is such as the Court making it could not alter 
(except on review) on the application of either party or reconsider 
of its own motion. A decision liable to appeal may be final within 
the meaning of this rule until the appeal is made. 

Expla/nation V. — Where persons litigate bond fide in respect 
of a private right claimed in common for themselves and others, 
all persons interested in such right shall, for the purpose of this 
rule, be deemed to claim under the persons so litigating. 

Explanation FJ.— Where a foreign judgment is relied on, the 
production of tha judgment duly authenticated is presumptive 
evidence that the Court which made it had competent jorisdiction, 
unless the contrary appear on the record ; but such presumption 
may be removed by proving the want of jurisdiction. 
8. 14. 9. No foreign judgment shall operate as a bar to a suit ynien foreign 

(a) if it has not been jriven on the merits of the case ; judgment no 
• 1 * I. 1 -I . ' bar to gnit in 

{b) if it appears on the face of the proceedings to be British India, 
founded on an incorrect view of international law 
or of any law in force in British Tndia ; 

(c) if it is in the opinion of the Court before which it is 

produced contrary to natural justice ; 

(d) if it has been obtained by fraud ; 

(e) if it sustains a claim founded on a breach of any 

law in force in British India. 
Where a suit is instituted in British India on the judgment 
of any foreign Court in Asia or Africa except a Court of Eecord 
established by Letters Patent of Her Majesty or any predecessor 
of Her Majesty or a Supreme Consular Court established by an 
order of Her Majesty in Council, the Court in which the suit is 
instituted shall not be precluded from inquiring into the merits of 
the case in which the judgment was passed. 

It seems donbtfnl whether these rules, quh mles of Court, are valid. Bnle 8 
deals with matters of jorisdiction, (a) rather than procedure or practice, and mle 9 
formulates a portion of Private International Law.(&) 

Sections 18 and 14 of the Code of Civil Frocedore, with which these roles are 
identical, will, however, apply to the Small Cause Coort, as part of the general law • 
administered by the High Coort. (c) 

(a) See p. 6, a/nte, (b) See s. 9, note, p. 12, ante, 

(e) S. 16, p. 20, ane«. 
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Chapter II.— Op thk Place- op Suing. C^.C. 

Power to stay 2.0. If the defendant or all the defendants in any suit which B. 20. 

proceedings ^ 

where all might be instituted in another Court does not or do not actually 

defendants do i i ^ m • i i • hi 

not reside ^^'^ voluntarily reside, or carry on business, or personally work 

within juris. £^j. gj^jj^ Within the local limits of the jurisdiction of the Court, the 
defendant or any defendant may, after giving notice in writing 
to the other parties of his intention to apply to the Court to stay 
proceedings, apply to the Court accordingly ; 

and if the Court, after hearing such of the parties as desire to 
be heard, is satisfied that justice is more likely to be done by the 
suit being instituted in some other Court, it may stay proceedings 
either finally or till further order, and make such order as it thinks 
fit as to the costs already incurred by the parties or any of them. 

In such case, if the plaintiff so requires, the Court shall return 
the plaint with an endorsement thereon of the order staying 
proceedings. 

A suit, snch as that referred to in this rule, must have been instituted either with 
the leave of the Court, or with the acquiescence of the defendants who are without 
the local liinits.(a) If the Court has already passed an order giving leave, an order 
passed under this rule is in effect a reversal of the former order ; the Court will then 
oease to have jurisdiction and will be bound to return the plaint. Though an order 
giving leave to sue is not made in a auif, and therefore is not within the wording of 
section 37 of the Act, it may be doubted whether the Court has jurisdiction to 
review its orders ;(b) certainly such jurisdiction cannot be conferred by a rule of 
Court. (c) It may be doubted also whether the Court, having obtained jurisdic- 
tion, can decline to exercise it, except under the circumstances provided for in 
section 19A.(d) 

11. When proceedings have been stayed by any other Court 
under Section 20 of the Code and the plaintiff re-institutes his suit 
in the Courts credit shall be given to the plaintiff in calculating the 
fee payable under the Principal Act for the amount of the institution 
fee already paid by him. 

This rule has probably been inserted by mistake ; the High Court has no power 
to legislate upon court-fees. It would also appear to conflict with section 71 of the 
Act. See also note to rule 38. 



(a) S. 18. 

(b) See 8. 87, note, p. 75, ante, 

(c) See 8, 9, note. 

(^ 8. 18, note, p. 24, wde. 
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O.V.C. Chaptbb III. — Op Pabties and thbib Appbabancbs, 

Applications and Acts. 

8. 26. 12. All persons may be joined as plaintiflFs in whom the right Persona who 

to any relief claimed is alleged to exist, whether jointly, severally or ^s plaintiffs, 
in the alternative, in respect of the same cause of action. And 
judgment may be given for such one or more of the plaintiffs as 
may be found to be entitled to relief, for such relief as he or they 
may be entitled to, without any amendment. But the defendant, 
though unsuccessful, shall be entitled to his costs occasioned by so 
joining any person who is not found entitled to relief, unless the 
Court, in disposing of the costs of the suit, otherwise directs. 

tBL 27. 13. Where a suit has been instituted in the name of the Court may 

wrong person as plaintiff, or where it is doubtful whether it has add plaintiff 
been instituted in the name of the right plaintiff, the Court may at l^^ntiff 
any stage of the suit, if satisQed that the suit has been so com- auing. 
menced through a bond fide mistake, and that it is necessary for the 
determination of the real matter in dispute so to do, order any 
other person or persons with his or their consent to be substituted 
or added as plaintiff or plaintiffs upon such terms as the Court 
thinks just. 

8. 28. 14. All persons may be joined as defendants against whom Persons who 

the right to any relief is alleged to exist, whether jointly, sever- Sniefend^ 
ally or in the alternative, in respect of the same matter. And *"**• 
judgment may be given against such one or more of the] defend- 
ants as may be found to be liable, according to their respective 
liabilities, without any amendment. 

8. 29. 15. The plaintiff may, at his option, join as parties to the same Joinder.of 

suit all or any of the persons severally, or jointly and severally, ^^me* on- 
liable on any one contract, including parties to bills of exchange, *'"^*^* 
hundis and promissory notes. 

8. 30. 16. Where there are numerous parties having the same One party 

interest in one suit, one or more of such parties may, with theSSend^ ^' 
permission of the Court, sue or be sued, or may defend, in such suit, .^^"^ <>/ all 
on behalf of all parties so interested. But the Court shall in est 
such case give, at the plaintiff's expense, notice of the institution 
of the suit to all such parties either by personal service or (if from 
X9 
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the number of parties or any other causa such service is not season- OiF^« 
ably practicable) by public advertisement^ as the Court in each case 
may direct. 

Sutt not to 27. }f suit shall be defeated by reason of the misioinder of s. 31. 

fail by reason . ^ -, ^ . .,,.,, 

of miBjolnder. parties, and the Court may m every suit deal with the matter in 

controversy so far as regards the rights and interests of the parties 

actually before it. 

Nothing in this rule shall be deemed to enable plaintiffs to join 

in respect of distinct causes of action. 

Court may 18* The Court may, on or before the first hearing, upon the 8. 32. 

parties. applicaUon of either party, and on such terms as the Court thinka 

just, order that the name of any party, whether as plaintiff or as 

defendant, improperly joined, be struck out ; 

and the Court may at any time, either upon or without such 
application, and on such terms as the Court thinks just, order that 
any plaintiff be made a defendant or that any defendant be made 
a plaintiff, and that the name of any person who ought to have been 
joined whether as plaintiff or defendant, or whose presence before 
the Court may be necessary in order to enable the Court effectu- 
ally and completely to adjudicate upon and settle all the questions 
involved in the suit, be added. 

^^'^'^'^ftd^ No person shall be added as a plaintiff, or as the next friend 

as pU^tiff or of a plaintiff, without his own consent thereto. 

next f riencU 

Parties to Any person on whose behalf a suit is instituted or defended 

tuted or de- under Rule 16 may apply to the Court to be made a party to such 
fended nndergnit^ 
Hnle 16. 

Defendants All parties whose names are so added as defendants shall be 

served. served with a summons in manner hereinafter mentioned, and 

(subject to the provisions of the Indian Limitation Act, 1877, 

Section 22) the proceedings as against them shall be deemed to 

have begun only on the service of such aummona* 
Conduct of The Court may give the conduct of the suit to such plaintiff as 

it deems proper. 



suit. 



Wkere X8. Where a defendant is added, the plaint^ if previously filed, 8. 33. 

added, plaint shall, unless the Court direct otherwise, be amended in such manner 
^ ^nded ^ ^^^^^V ^ necessary, and an amended ca|>y of the summons shall 
be served on. the n^w defendant and the original delendaAts, 
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iS.mI 80. All objections for want of parties^ or for jonider of Time for 

parties, who have no iirtepest in tke suit or lor mis-joinder »b tiona as to^^' 
co-plaintiffs or co-def endants^ shall be taken at the earliest possible non-joindepor 
opportunity and in all cases on or before the first hearing, and any 
such objection not so taken shall be deemed to have been waived 
by the defendant. 

8.35. 21. When there are more plaintifEs than one, amy one or Each of sev- 
more of them may be authorized by any other of them to appear, o^ defendants 
plead or act for such other in any proceeding under these Rules; °^^*^her fco^ 
and in like manner when there are more defendants than one, any appear, Ac., 
one or more of them may be authorized by any other of them to 
appear, plead or act for such other in any such proceeding. 

The authority is reqairod by the corresponding section of the Code to be in 
writing, and to be filed in Conrt. Under this rale oral evidence is sufficient. 

Recognized Agents and Pleaders. 
8. 36. 22. Any >appearance, application or act in or to the Court, Appearances, 
required or authorized by law to be made or done by a party to p^J^^by "^ 
a snit or application in such Court, may, except when otherwise recognized 
expressly provided by any law for the time being in force, be made pleader, 
or done by the party in person, or by his recognized agent, or by a 
.pleader duly appointed to act on his behalf : 

Provided that any such appearance shall be made by the party 
in person, if the Court so direct. 

8. 37. 23. The recognized agents of parties by whom such appear* Recognized 
ances, applications and acts may be made or done ar©*^ agents. 

(a) persons holding general or special powers-ot»attorney from Persons hold- 
parties authorizing them to make and do such appear- <5?attorn^ 
ances, applications and acts on behalf of such parties; ^™ parties. 
(6) persons carrying on trade or business ior «<nd in the Persons 

names of parties not resident within the local limits of t^STof inwi- 

the jurisdiction of the Court within which limits the ^^^ ^^^ Pa^- 

. . T T • ties out of 

appearance, apphcation or act is made or done, m mat- jurisdiction. 

ters connected witii such trade or business only, where 

no other agent is expressly authorized to make and do 

amch appearances, applications and aofcs. 

S. 38. 24. Processes served on the recognized agent of* party to ti Service of 
suit or application shall be as effectual as if the same had been ^^^^^ 
served on the party in person, unless the Court otherwise directs, agent. 
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These Rules for the service of process on a party to a suit shall CLPtO. 
apply to the service of process on his recognized agent. 

Appointment 25. The appointment of a pleader to make or do any appear- 8. 30. 

P ea er, ^j^^q^ application or act as aforesaid shall be in writing, and shall 
be in the form prescribed in the schedule to these Rules (Form 
No. 1) and no vakalatnamah shall be received unless it has been 
accepted by the vakil or vakils named in it. 

The vakalatnamah shall be filed in Court and when so filed, it 
shall be considered to be in force until revoked with the leave of 
the Court, by a writing signed by the client and filed in Court, or 
until the client or the pleader dies, or all proceedings in the suit are 
ended so far as regards the client. 

No advocate of any High Court established by Royal Charter 
or of the Chief Court of the Punjab shall be required to present any 
document empowering him to act. 

If it is desired that money shall be paid out of Court to a vakil, 
express authority to receive payment must be given in the vakalat- 
namah. 

It would seem that the form of acceptance attached to the form of appointment 
given in the schedule is obligatory upon vakils only, and not upon attorneys; also 
that money can be paid out of Court to an attorney without express authority. 
See also the definition of *' pleader '* in rule 1, and note thereto. 

Service of 26. Processes served on the pleader of any party or left at the 8. 40. 

piwSer.^^ office or ordinary residence of such pleader, relative to a suit or 
application and whether the same be for the personal appearance of 
the party or not, shall be presumed to be duly communicated and 
made known to the party whom the pleader represents ; and, unless 
the Court otherwise directs, shall be as effectual for all purposes in 
relation to the suit or appeal as if the same had been given to or 
served on the party in person. 

Agent to re- 27. Besides the recognized agents described in Rule 23, 8. 41. 

ceive process. ^^^ person residing within the jurisdiction of the Court may be 

appointed an agent to accept service of process. 
His appoint- Such appointment may be special or general and shall be made 

^ttog^M^d^ by an instrument in writing signed by the principal, and such in- 
to be filed in strument, or, if the appointment be general, a duly att^ted copy 

thereof^ shall be tiled in Court. 
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O.P.C A.'^Of applications generally. 

28. Except when otherwise provided for by law, every appli- Particulars of 
cation or petition addressed to the Court shall be in writing signed 
and verified and shall contain the following particulars : — 

(1) Name of Court. 

(2) Name^ description and residence of petitioner. 

(3) Name, description and residence of counter-petitioner. 

(4) Number of, and names of parties in, pending suit or 

application (if any) to which the application relates. 

(5) A clear and concise statement of the facts or grounds on 

which relief or an order is sought. 

(6) The relief or order sought. 

(7) The provision of law under which such relief or order 

is sought. 

(8) Date of application or petition. 

It must be signed by the applicant and his pleader (if any). 
It shall ordinarily bo presented to the particular Bench which 
passed the decree or order, or before which the suit or matter is 
pending. 

The rale is confined to applications addressed to the Goiirt ; applications io the 
Registrar, as exercising guaat-judicial or ministerial functions only, will fall within 
rule 29. The rule does not state by whom an application shall be rerifted, but by 
virtue of rule 22 verification by the pleader of the applicant is sufficient. It must 
however, be signed by both the applicant and the pleader ; this is an express exception 
to the provisions of rule 22. It is curious that the inability of the applicant to sign, 
through absence or otherwise, is not provided for, as in the case of a plaint ;(a) and 
that an application is, but a plaint is not, required to be verified. The reason for 
verification probably is that the person verifying is bound to state in the application 
the facts on which it is based ; and, being thus bound by a rule having the force of 
law,(b) he will be subject to the provisions of the Penal Code as to giving false 
evidence. (c) It seems that there is no express provision of law which binds or 
authorizes a Court to rocoivo a verified application as evidence of any fact, and 
therefore, a false averment therein does not amount to a ''false declaration." (d) 



(a) Rule 48. 
(h) S. 9. 

(c) The Indian Penal Code, ss. 191, 193 ; Empress v. Bapuji Dayaram, 1886, XLV of I860. 
10 Bom., 288. 

{d) Penal Code, b. 199 j Empress v. Bapuji, ubi siipra, p. 299, 
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Applications 28. The following applications shall be in writing, except 

writing. where the Conrt otherwise directs : — 

(a) Under Eules 91, 92, 93, 97, 102, 141, 193, 195, 218, 

238, 262, Chapter XIX, Itules 296, 300, Ohapt.er 

XXVin, Rales 376, 362, S«6, 396 md 411. 

(h) Under Sections 1 8, 38, 41, 53, and 60 ol the Principifcl Act. 

Oral applica- All other applications may be oral, except wh^« the Court 

tions. 1 . T ' IT 

otherwise directs. 

Tho following are the applications referred to : — 
1(1) By a plaintiff for restoration of a suit, dismissed for non-payment of 
procoBS-foes, {rt. 91,98), or for vpon-appearance of both parties (rr. 92, 
93), or for non-appearance by the plaintiff only (r. 97). 

(2) By a defendant to set aside an ex parte decree (r. 102). 

(3) For summons tO a witness (r. 141), 

(4) For execution of a decree (r, 193). 

(5) For stay of execution {r, 195). 

(6) To enter np payment or adjustnienl of a decree (r. 218). 

(7) Claim to attached property (r. 233). 

(8) Complaint of obstruction to the execution of a decree (r. 262). 

(9) In proceedings on the death, marriage, or insolvency of a party 

(Oh. XIX). 

(10) For security for costs (r. 296). 

(11) For commission to examine witnesses (r. 300). 

(12) In proceedings as to the infancy or lunacy of a party (Ch. XXVIII). 

(13) For security for appearance of a defendant, to answer any decree to be 

passed (r. 876). 

(14) For secAirity or attachment before judgment (r. 382). 
(16) Claim to property attached before judgment (r. 386). 

(16) For reference to an arbitrator (r. 896). 

(17) To set aside an award (r. 41 1). 

(18) For leave to sue (s. 18). 

(19) For a now trial (s. 38). 

(20) For possession of iramovoablo property (s. 41). 

(21) For a distress warrant (s. 63). 

(22) For the discharge or suspension of a distroas warrant (s. 60). 

An application xmder section 41 will bear the same foe as a plaint; (a) but in 
irespect of the other applications no fee is chargeable. (6) 

The provision as to applications under section 18 of the Act is repeated in 
rule 44. 

Application 30. An application under Section 18 of the Principal Act 

for leave of the Court to institute a suit, shall^ in addition to the 

(d) S. 71. 

(b) See r. 38, note. The affidavit in support of an application for a difliress 
warrant must bear a stamp ; p. 107, onfe. 



for leave to 
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parftlwiilavs required to. be contained in applioaticms genorsUy, set 
fortli how the oaase of action^ or anj part of it^ arose witkin the 
local limits of the jurisdiction of the Court. 

B.— 0/ applications for copies. 

31. Every application for a copy of any document shall be Application 
addressed to the Registrar of the Court. ^^ ^^^^' 

The application shall be presented by the party, his pleader 
or the latter's authorised gumastah, to the Head Clerk or such 
other officer as the Chief Judge may appoint, between the hours of 
11-30 A.M. and 3 p.m., and it shall set out the party's name, and 
his position in the suit or proceeding, and shall contain a descrip- 
tion of the document of which a copy is required. 

C» — Of applicaUons for search or inspeeiion of records. 

32. Every person requiring a search to be made of the records Application 
of the Court for the purpose either of inspection or of obtaining records, 
copies of such records, must submit an application for the same in , 

the subjoined form or to the like effect : — 

Form of application for aoaroh of records. 
To 



Kaimeand address 
of appUoant in f oU. 


Description of 
record as far as 
possible. 


Purpose for which 
inspection or copy 
is required. 


Order of Court, if 
any, under which 
application is made. 











Pate. 



BigBatara of applicant. 
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A separate application need not be presented in respect of 
each docamept lor which a search is required. Enclosures or 
annexures to letters, accounts or other documents form part of 
the documents to which they appertain and are not reckoned for 
the purposes of these Uules as separate documents. 

The applicant shoald show that he is entitled to inspect or search the particular 
record ; if he is not a party to the suit in which the records are filed, the expectation 
of finding something which may assist him, or prejudice his adversary, is not suffi- 
cient. The discovery of documents of other persons, without their knowledge or 
consent, should not be allowed. 

Fee for search 38. In respect of every document of which inspection or a 
^ * copy or extract is applied for and which is more than one year old, 
a search fee according to the subjoined scale must be deposited as 
soon as the application has been admitted : — 

Fee for searching the records ot any one year, for a single 
document or entry or for all papers forming a single record, 8 annas. 
Do. every additional year ... 4 „ 

Note. — The fees will be levied in stamps and not in cash and 
will be credited to "IV Stamps-sale of Court-fee stamps" — as 
directed in Note 13 to Appendix P, Volume 2, of the Civil Account 
Code. The Court shall maintain particulars showing the value of 
Court-fee stamps afBxed to applications for searching records. 

The rule appears to be ^Utra vires ; no power has been given to the High Court 
to levy fees on proceedings in the Small Cause Court. The Act Contemplates that 
the institution fee will cover all proceedings in the Court, except the process-fees 
mentioned in the fouvth schedule to the Act ; since, though power is given to the 
Local Government to ** vary the amount of the fees " prescribed hj the Act, it is 
expressly provided that that amount shall not be increased, and no power is given to 
any authority to impose other fee8.(a) Even if the power of the High Court, under 
24 & S6 section 15 of the High Courts Act, " to settle tables of fees to be allowed to .... all 

Vict., c. 104. clerks and officers of Courts," still applies to the Small Cause Court, it has not been 
validly exercised, since the sanction of the Local Government has not been given to 
the levying of thflie fees. 

Effect of pay- 84. The payment of the fee for a search will entitle the 
mentof aearch ^^ppij^jujji^ ^q ^Qod the document or part of the document for the 
finding of which the fee has been paid, or to have it read to him 
or to make a short memorandum of the daiiO and nature of a docu- 
ment so as to enable him to describe it sufficiently, in case a copy 
is required, but it shall not entitle him to take a copy of the docu- 
ment or part of the document, or to make extracts therefrom. 

(a) Ss, 71| 72, 76, pp. 94, 96, ante ; p. 278, po$t, 
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C;F.P. 35. The granting of copies of documents will continue td be Oopiet. 

regulated bjr the rules relating to copies. . .; ^• 

36. If a search should prove useless, the fee will not be No refund 
refunded ; but the applicant will, if he wishes, be furtiished, ffee of ^"^^^22^ 
cost, on his making an application for the same in writing difly ^^•» 
stamped, with a certificate stating that the document or^ entry 

sought has not been found on record. ' • ; 

It does not appear how an application for a certificate is to be stamped; nor 
^tOw a certificate sapplied upon a stamped application can be said to be furnished 
« free of cost." i 

37. Every person paying or depositing any fee will be given Beeeipt fat 
a receipt for the amount from the chief ministerial oflBcer of the _ : ' , 
Court. 

The Registrar is ** the chief ministerial officer of the Coart."(a) 

38. The above rules are not applicable to cases in which Saving of fee 
persons are entitled by any law, to inspect public documents free cases. 

of charge, 

ChAPTBB IV. — 0? THE FfiAHS OF THK SUTP. . 

B. 48« 38. Every suit shall include the whole of the claim which Suit to 

■,,, •IT 1 . *i»i ' » • ' include whole 

the plamtin is entitled to make in respect of the cause, of actioi^; claim. 

but a plaintiff may relinquish any portion of his claim ip order to 

bring the suit within the jurisdiction of the Court. 

If a plaintiff omit to sue in respect of, or intentionally relin- Belinqnish- 
qiiish any portion of his claim, he shall not after wards sue in respect ^^oiahn.^*^ 
of the portion so omitfced or relinquished. 

A person entitled to more than one remedy in respect of the Omission to 
same cause of action may sue for all or any of his remedies; but if seTeral reme- 
he omits (except with the leave of the Court obtained before the ^^' 
first hearing) to sue for any of such remedies, he shall not after- 
wards sue for the remedy so omitted. 

For the purpose of this Rule, an obligation and a collateral 
security for its performance shall be deemed to constitute but one 
cause of action. 

Illustration. ^ . 

..- . . ' . . . . » 

A lets a honse to B at a yearly rent of Bnpees 1,200. The rent for the whole 
of the years 1881 and 1882 is due and unpaid. A sues B only for the rent due for 
1882. A shall not afterwards sue B for the rent*dne for 1881. ^ 

: 1^ ^ \ 



(a) s. 18, : , :.■ i.u v) 

20 
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Tlu« rale deals with ivatten of jaiisdiciioii, and it, it is submitted, therefore OJ9jO. 
ultra vire8,(a) As to splitting causes of action and relinquishing portion of a claim, 
see note to section 18. (b) 

Olalins by of 40. No claim by or against an executor, administrator or heir 8. 44. 
tor, admi&is* && such^ sball be joined witb claims hj or against bim personally^ 
tratororheir. j^^iggg ^be last-mentioned claims are alleged to arise witb reference 
to the estate in respect of wbicb the plaintiff or defendant sues or 
is sued as executor^ administrator or beir^ or are sucb as be was 
entitled to, or liable for, jointly witb tbe deceased person wbom be 
represents. 

Plaintid may 42 Subject to tbe rules contained in Obapter II and in 8. 45. 

join several ^ ^ 

oauses of Rules 12 and 40 tbe plaintiff may unite in tbe same suit several 

causes of action against tbe same defendant or tbe same defendants 

jointly; and any plaintiffs baring causes of action in wbicb tbey 

ai^e jointly interested against tbe same defendant, or tbe same 

defendants jointly, may unite sacb causes of action in tbe same suit. 

Tourt may But if it appear to tbe C^^art tbat any sucb causes of action 

tion.' *^^**™' cannot be conveniently tried or disposed of together, tbe Court 

may, at any time before tbe first bearing, of its own motion or on 

tbe application of any defendant, or at any subsequent stage of 

tbe suit, if tbe parties agree, order separate trials of any sucb 

causes of action to be bad, or make such other orders as may be 

necessary or expedient for tbe separate disposal thereof. 

When causes of action are united, tbe jurisdiction of tbe 

Court as regards tbe suit shall depend on the amount or value of 

aggregate subject-matters at the date of instituting the suit, whether 

or not an order has been made under the second paragraph of this 

Rule. 

The third paragraph of this rule is clearly ultra vires, since it purports to define 
the jurisdiction of the Court ; a plaintiff cannot oust the jurisdiction of the Small 
Cause Court, by joinder of scTeral distinct causes of action, in respect of any cause 
of action whioh is within iti exclusive jurisdiction.fc) 

Defendant 42. Any defendant alleging tbat the plaintiff has united in B. "46. 

"''•y^PP^y J^ tbe same suit several causes of action wbicb cannot be conveniently 
disposed of in one suit may, at any time, on or before the first 

(a) See s. 9, note, p. 12, anfs« 
tt) 8v^a, p. 28—81. 
(c) See 8. 18, note, p. 28. 
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IXVUDl bearing, apply to the Court for an order confiniog the snit to Buch 
of the oanses of action as may be conveniently dispoeed of in one 
snit. 

S, 47. 43. If, on the hearing of such application, it appears to the Court on 

Court that the causes of action are such as cannot all be con- implication 
I veniently disposed of in one suit, the Court may order any of such "^g®^^^*^^® 

causes of action to be excluded, and may direct the plaint to be and order 
I amended accordingly, and may make such orders as to costs as may 

be just. 

Every amendent made under this Rule shall be attested by the 
signature of the Judge. 

Chapter V. — Op thh Institution of Suits. 

44. Applications for leave to sue under Section 18 of the Applications 
Principal Act, shall be in writing, signed and verified. g^e how-to be 

See also mlea 29 and 30. ™*^®* 

8. 48. 46. Every suit shall be instituted by presontiDg a plaint to Soita to be 
the Court or «ueh officer as it wppointB in this behalf. bj plaint. 

This role is in conflict with section 18 of the Act, which empowers the Chief 
•Jadge, by rule, to direct by whom ministerial duties shall be performed | ** Conrt ** 
means *' iha Gdnrt of SmaU Causes of Madras," (<») <uid therefore inelades ^1 the 
Judges constituting that Court, (b) 

46. In suits in which tiie institution fee does not exceed I^ift^nts fo bo 

written on 
Rs. 10, the plaints shall be written on the printed forms which printed 

will be issued from the office of the Court at a charge of 6 pies per ^"°** 

f orxn^ and no plaints not written on such forms will be received* 

8ee note to rule 88. 

«.49. 47. The plaint must be distinctly written in the BngUsli Language of 

I plaint. 

language. 
*• *^« 48. The plaint must contain the following particulars :— K^^^'taTJlA*' 
(a) ' the name of the Court ; ^ P'**^- 

(b) the ntaae, description and place of residence of the plaii^tiff ; 

(c) the Dtuney description and place of residence of each of the 

defendants, so far as they can be ascertained ; 
{d) a plain and concise statement of the circumstances con« 
stituting the cause of action, and where and when it 
arose ; 



(a) Bttle 1, " Court." (b) See s. 4, note,.pp. 8, 4, amtf, 
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r' . (e) a demtod Of the relief wtioh the pldintifiE claims ; and * OJP.O. 
( jO if the plaintiff has allowed a set-oflE or relinquished a portion 
of his claim, the amount so allowed or relinquished ; . 
,. '» and shall as far as possible be in the form prescribed in the 8« 51« 

schedule (Eorm No. 2). 

In a suit for mesne promts, and in a suit for the amount which 
will f be found due ta the plaintiff on taking unsettled accounts 
between him and the defendant, the plaint need only state approxi- 
mately the amount sued for. 
Where . ' ^When the plaintiff sues in a representutive character, the plaint B. 58. 

asreppesenta- should show, not only that he has an actual existing interest in 
^^^ the subject-matter but that he has taken the steps necessary to 

enable him to institute a suit concei'ning ii~. 

, tlluairations. 

(a) A sues as B's execntor. The plaint miiBt state that A has proyed B's will. 

(&} A sues as O's administrator. The plaint must state that A has taken out 
administration ito C's estate. ^ 

(e) A sues as .goaz^dian of D, a Huhammadan minor. A is not D^s goardiaii 
acoordipg to Muhammadan law and nsage. The plaint mnst state that A has been 
specially appointed D's guardian. 

Defendant's ^e plaint must show that the defendant is or claims to be 

liability to b^^^terested in the subject-matter, and that he is liable to be called 
■^^; ^ upon io answer the plaintiff's demand. 

Illustration. 

A dies; leaving B his executor, G his legatee, and D a debtor to A's estate. C 
sues D to compel him to pay his debt in satisfaction of O's legacy. The plaint must 
show that B has causelessly refused to sue D, or. that B and J) have colluded for the 
' purpose of defrauding G, or otlier such circumstances rendering D liable to'G. 

^^^^^^, - If the. cause of action arose beyond the period ordinarily 
fipmlimita* allowed by any law for instituting the suit, the plaint must show 
the ground upon which exemption from such law is claimed; 

The form of plaint was, prior to these rules, extremely simple, and resembled 
that used in the English Gounty Gourts ;(a) it included the summons to the defend- 
ant, and consisted in effect of the cause-title, the day fixed for appearance and 
a short statement of the. plaintiff's claim. (&) The summons is now a separate 

7—7 — '—■ — yr TT— — : — : : : 

(a) See Gounty Gourt Bules, 1889, Appendix, Forms Nos. 7, 8 and 9. 
- [by Rules of the 17th September 1888 ; Fort 8t. George Qaiette, 25th September 
X888, Pajrtn,^,Ul3. 
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dooiuiient,(a) and the plaint, of which a oopjor a conoite statement of the contents 
must be serred on each defendant with the summons, is now of the natnre of a 
pleading. \ 

48. Tbe plaTht sball be signed by tbe plaintiff and bis pleader Plaint to be 
(if any): '^^"^ 

Provided that, if the plaintiff is, by reason of absence or for 
other good cause, unable to sign the plaint, it may be signed by 
any person duly authorized by him in this behalf. Such author- 
ization shall be in writing and shall be presented with tbe plaint. 

It wonld seem that in snmmary suits on negotiable instroments the plaint most 
also be yerified.(&) 

60. The plaint may, at the discretion of the Court, when plaint 

may be 
(a) at, or at any time before, the first hearing, be rejected rejected, 

if it does not disclose a cause of action ; ' a^endmeniT 

(i) at, or at any time before, the first hearing be returned ^ ^^^^^' 
for amendment within a time to be fixed by the Court, 
and npon snch terms as to payment of costs occasioned 
by such amendment as the Court thinks fit, if it 
(i) is not signed as hereinbefore required ; 
(ii) does not state correctly and without prolixity the 
several particulars hereinbefore required, or con- 
tains particulars other than those so required ; 
(iii) is wrongly framed by reason of non-joinder or 
mis-joinder of parties, or joins causes of actioi^ 
which ought not to be joined in the same suit; or 
(c) at any time before judgment, be amended by the Court 
upon such terms as to payment of costs as the Court 
thinks fit. 
Provided that a plaint shall not be amended either by the Proviso, 
party to whom it is returned for amendment or by the Court, so as 
to convert a suit, of one character into a suit of another and incon- 
sistent character. 

When a plaint is amended under this Bute, the amendment Attestation of 
shall be attested by the signature or initials of the Judge. ° ™® 

The roles contain no definition of " the first hearing ;" since- the snmmons is 
always for the final disposal of the sait,(e) the first hearing is presumably the first 
appearance of the parties before the Court, after service of the summons. 

(a) Bule 58. (h) See pp. 259, 281. (c) Bnle 62. 
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The amendment of m plaint is in the difcretion of the Gonrt $ it Is not snficleni O.P«CL 
for the plaintiff to show merely that the proposed amendment does not alter the 
characterlof the suit, (a) 

When plaint 61. The plaint shall be rejected in the following cases: — B. 54, 

shall be 

rejected. (a) if the relief sought is uDdervalaed, and the plaintiff^ on be- 

ing required by the Oonrt to correct the valnation within 
a time to be fixed by the Coort^ fails to do so : 
(6) if the relief sought is properly valued^ but the plaint is in- 
sufficiently stamped^ and the plaintiff^ on being required 
by the Court to supply the requisite stamp within a time 
to be fixed by the Court, fails to do so : 
(c) if the suit appears from the statement in the plaint to be 

barred by any positive rule of law : 
{d) if the plaint, having been returned for amendment within a 
time fixed by the Court, is not amended within such time. 

VII of 1870. Under the Coort Fees Act, 1870, a plaint insufficiently stamped is, in point of law, 

no plaint at all. The period fixed by the Oonrt for supplying the requisite stamp 
should, therefore, not extend beyond the time limited for the cause of action by the 
Law of Limitation ; if tiie requisite stainp be not brought in within that time, no 
suit has been instituted, and the elaim is barred.(5) Section 71 of the Prinipal Act 
proTides that no plaint or application shall be received until the proper fee has been 
paid;((;) and section 28 of the Oonrt Fees Act enacts that no document shaU be of 
any validity until it is stamped with the proper fee ; even if it be held that the latter 
section does not apply to the Pmall Cause Oourt,(ci) it is submitted that the receipt 
by the offioer of tiie Court of an inadequately stamped plaint, in direct contravention 
of the statute, should be treated as a nullity, and that the plaint should be con- 
sidered as not having been presented to the Court ; the officer who receives such a 
plaint in fact exceeds his powers, and so far does not represent the Court. 

The Court has power to further extend the time for amendment, of course upon 
terms as to costs, if the amendment be not made \nthin the time originally fixed, (e) 

When rejec- 62. The rejection of the plaint on any of the grounds herein- 8» 56. 

d^ m)t*^pre* ^^^^^e mentioned shall not of its own force preclude the plaintiff 
dude presen- from presenting a fresh plaint in respect of the same cause of 

tation of fresh 
plaints. action. 

(a) Tapiram v, Sadu, 1896, 21 Bom., 570. 

(b) Yenkatramayya v. Erishnayya, 1887, 20 If ad., 319 } following Jainti Prasad 
r. Bachu Singh, 1898, 15 AU., 65, and see Takisten-Kissa Bibee v, Kishoree Mohun 
Roy, 1891, 19 Cal., 747, (Memorandum of Appeal). But see Assan v, Fathumma, 1899, 
22 Mad., 494, 501. 

VII of 1870. (c) Compare Court Fees Act, 1870> s. 6 ; and see the Indian Limitation Act, 

XV of 1877. 1877, s. 4. 

(d) See s. 77, note, p. 95 $ and p. 273, post, 

(e) Bhugwandas Bagla v, Hagji Abu Ahmed, 1891, 16 Bom., 263. 
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O.F.O. 6 8, The plaint shall be returned to be presented to the proper When pbint 

th ftH be re- 
8» 57« Court in the following cases :-^ tamed to be 

(a) if the Court is lower or higher in grade than the Court PJ^*J^^ 
competent to try it, where such Court exists^ or where 
no option as to the selection of the Court is allowed by law : 
(6) if it appears that the cause of action did not arise^ and 
that none of the defendants are {sic) dwelling or carrying 
on business or personally working for gain, within the 
local limits of the jurisdiction of the Court. 
On returning a plaint, the Judge shaU, with his own hand, Procedure on 
endorse thereon the date of its presentation and return, the name plaint, 
of the party presenting it, and a brief statement of the reason for 
returning it. 

Where leare to sne ia necessary to confer jorisdiction on the Goort, bat has not 
been obtained before the institntion of the suit, it would seem that the plaint should 
beretorued. 

8. 58. 64. The plaintiff shall endorse on the plaint, or annex thereto, ^^^ ^ 
a memorandum of the documents (if any) which he has produced plaint. 
along with it; and, if the plaint be admitted, shall present as many 
copies on plain paper of the plaint as there are defendants, unless 
the Court by reason of the length of the plaint or the number of 
the defendants, or for any other sufficient reason, permits him to 
present a like number of concise statements of the nature of the Concise state- 
claim made, or of the relief or remedy required in the suit, in which 
case he shall present such statements. 

If the plaintiff saes, or the defendant or any of the defendants 
is sued, in a representative capacity, such statements shall show in 
what capacity the plaintiff or defendant sues or is sued. 

The plaintiff may, by leave of the Court, amend such state- 
ments so as to make them correspond with the plaint. 

The chief ministerial officer or such other officer of the Court 
as the Chief Judge may appoint in this behalf shall sign such 
memorandum and copies or statements if, on examination, he finds 
them to be correct. 

The Court shall also cause the particulars mentioned in Rule 48 Register of 
to be entered in a book to be kept for the purpose and called ^ 
the register of civil suits. Such entries shall be numbered in every 
year according to the order in which the plaint is admitted. 
The Registrar is " the chief ministerial oflELcer of the Coart."(a) 

(«) 8. l^L ~ "^ . 
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Proaiiotion of 5.5. - If lb- plaintiff sueis upon a document in Us possession or O4BJM4 

whioh plam* power, he shall produce it in Court when the plaint is presented 8. 59. 

Ddiwi of *^^ shall at the same time deliver the document or a copy ihjdrooi 

document or' to be filed with the plaint, 
copy. 

neffotiable^ ^®' ^^ ^^® ?' ^^7 ®^j^ founded upou a negotiable instrument, 8. 61. 

inatroments. if it be proved that the instrument is lost, and if an indemnity be 
given by the plaintiff, to the satisfaction of the Court, against the 
claims of any other perso^ upon such instrument, the Court may 
make such decree as it would have made if the. plaintiff had, pro- 
duced the instrument in Court when the plaint was presented, and 
had at the same time delivered a copy of the instrument to be fil64 
with the plaint. 

lu*^5d^OT- ^^* ^ document which ought to be produced in Court by S. 63. 

ment not pro- the plaintiff when the plaint is presented, and which is not produced 
pfeint filed, or entered accordingly, shall not, without the leave of the Court, 
be received in evidence on his behalf at the hearing of the suit. 

The aeQond paragraph of seotipn 59 of the Oode, relating to docnxnents on which 
the plaintiff relies, is omitted from rule 56 1 the words "or entered accdrdingly," in 
rule 67i which refer to those documents, should also have been omitted. 

CuAPTBB VI. — Of the Issue and Sbbvicb of Summons. 
Isstte of Summons. 
Summons. gg^ When the plaint has been registered, and the copies or 8. 64. 

concise statements required by Rule 54 have been filed, a summons 
may be issued to each defendant to appear and answer the claim on 
a day to be therein specified, 
(a) in person, or 
(6) by a pleader duly instructed and able to answer all 

material questions relating to the suit, or 
(c) by a pleader accompanied by some other person able to 

answer all such questions. 

Every such snmmons shall be signed by the Judge or such 

officer as he appoints, and shall be sealed with the seal of the Court: 

Provided that no such summons shall be issued when the 

defendant has appeared at. the presentation of the plaint and 

admitted the plaintifPs claim. 

Copy or state. 59^ Evepy such summons shall be accompanied with one of 8. 66. 
to 8usunona, the copies or concise statements n^entioned in Bulo 54, 
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OiF.O. 60, If the Court sees reason to require the personal appear- Court may 

o AA mi 1 11 J I-' i. • order defend- 

»- oo. ance of the defendant^ the summons shall order hmi to appear in ant or plain. 

person in Court on the day therein specified. ^ peraonf ^*' 

If the Court sees reason to require the personal appearance 

of the plaintiff on the same day, it may make an order for such 

appearance. 

& 67. 61, No party shall be ordered to appear in person unless he No pi^ty to 
■^ irir JT be ordered to 

resides— appear in 

person nnleag 

(a) within the local limits of the Court's ordinary original resident. 

jurisdiction, or 

(b) without such limits and at a place less than 50, or, where Within 60 

there is Railway communication for five-sixths of the dis- ^\^q^ jg 
tance between the place where he resides and the place ^^^^' 
where the Court is situate, two hundred miles from the 
Court-house. 

8. 68. 62, The summons shall be for the final disposal of the suit. 

S. 69. 63. The day for the appearance of the defendant shall be Fixing day 
fixed by the Court with reference to its current business, the ance of 
place of residence of the defendant and the time necessary for the ^®'®^^^*' 
service of the summons ; and the day shall be so fixed as to allow 
the defendant sufficient time to enable him to appear and answer 
on such day. 

What shall be deemed 'sufficient time' must be determined 
with reference to the circumstances of the case. 

8. 70. 64« The summons to appear and answer shall order the Snmmons 

defendant to produce any document in his possession or power, defendant 

containing evidence relating to the merits of the plain tifiE's case or ^^^^^te 

upon which the defendant intends to rely in support of his case. required by 

plaintiff or 
relied on bj 
defendant. 

8b 71« 65. The summons shall direct the defendant to produce, on Oniflsneof 
the day fixed for his appearance, the witnesses upon whose evidence fin^i disposal 
he intends to rely in support of his cas^. be to^^*to 

produce bis 
witnesses* 
Service of Summons. 

S» 72i 66« If the defendant resides within the jurisdiction of the 
Court in which the suit is instituted, or h^ an agent resident within 
21 
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that jnriftdiotion who is empowm-ed to ftooopt the service of the 0^4f. 
tummotii^ the samtnons shall ordinarily be delivered or sent to the 
proper officer to be serred bj him or one of hid subordinates. 

67* Service of the summons shall be made by delivering or 8. 73. 
tendering a copy thereof signed by the Judge or such officer as he 
appoints in this behalf^ and sealed with the seal of the Court. 



^errice on 

BOTeral 

defendants. 



68, When there are more defendants than one, service of the 8. 74. 
sunamons shall be made on each defendant : 

Provided that, if the defendants are partners^ and the suit 
relates to a partnership transaction or to an actionable wrong in 
respect of which relief is claimable from the firm> the service may 
be made, unless the Court directs otherwise, either (a) on one 
defendant for himself and for other defendants, or (&) on any person 
having the management of the business of the partnership at the 
principal place, within the local limits of the Court's ordinary 
original civil jurisdiction, of such business. 

Seftloe to be 6d. Whenever it may be practicable, the service shall be made 8. 75. 

?^ f!!!!?^^* ^^ *^® defendant in person, unless he have an agent empowered 

whenpracti- to accept the service, in which case service on such agent shall 
cable, or on 



hii agent. 



Serrice on 
agent by 
whom defend' 



be sufficient. 

70. In a suit relating to any business or work against a 8. 76. 



agent by persoA who does uot reside within the local limits of the jurisdiction 



ant cameB 
on business. 



SflfTvloo on 
agent in 
<?bftrge, in 
sniM foi* 
Itnttoreabltt 
p^ofJefty-f 



of the Court from which the summons issues, service on any 
manager or agent, who, at the time of service, personally carries on 
such basiness or work for such person within such limits, shall be 
deemed good service. 

For the purpose of this rule, the master of a ship is the agent 
of his owner or charterer. 

71* In a suit to obtain relief respecting, or compensation for 0. 77« 
wrong to, immoveable property, if the service cannot be made 
on the defendant in person, and the defendant have no agent 
empowered to accept the service, it may be made on any agent of 
the defendant in charge of the property. 



Wb6h seirice 72« If in any suit the defendant oannot be found and if he A 70« 

2^ member ^*^® ^^ agent empowered to accept the sorvice of the summons on 
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ftF^. his behalf^ the senrioe may be made on aoy adalt male member of of defendant's 
the family of the defendant who is residing with him. * ^' 

Explanation.'^A servant is not a member of the family within 
the meaning of this role. 

S. 79. 73. When the serving officer delivers or tenders a copy of the Persona 

summons to the defendant personally, or to an agent or other per- acknowledg- 
son on his behalf, he shall require the signature of the person to ™®^*' 
whom the copy is so delivered or tendered to an acknowledgment 
of service endorsed on the original summons. 

8. 80. 74. If the defendant or other person refuses to sign the Procedure 
acknowledgment, iSTwfwMto 

or if the serving officer cannot find the defendant, and there is *?«ep*Mr. 
no agent empowered to accept the service of the summons on his or cannoi be 
behalf, nor any other person on whom the service can be nmde, 

the serving officer shall affix a copy of the summons on the outer 
door of the house in which the defendant ordinarily resides and 
then return the original to the Court from which it issued, with a 
return endorsed thereon or annexed thereto, stating that he has so 
affixed the copy and the circnmatances under which he did lo. 

The woida " in wHioh tiie suit i« inalitoted,'' in rale 66^ ure e^idenlly merted by 
miitake, and may be disregarded. 

The words "from which it issaed," in rules 74 and 81, are probably also a 
mistake t as it stands, rale 74 is inconsistent with section 86 of the Code of Ciril 
Proced'ore, and rale 80, which require the serving-officer to return the mnnmons of 
a foreign Court to the Small Cause Court. 

Before service under the second paragaraph of this rule can be hehl good ft siust 
be shown that proper efforts have been made to find out where and when the defend* 
ant is likely to be found ; inquiries should bo made as to when he is likefy to be at 
home, and the serying-offlcer should go to the house at a time when he ean be 
found, (a) The provision is in faot intended for the case where the defendant is 
keeping house, or is absenting himself from his house, in order to evade actual service. 

8. 81. 75. The serring cffioer shall, in all oases in which the sum- Bndorsement 

of time and 

moBB haa been served vind^ Bule ^3> enaovse or 9Josk9SL, or eanse manner of 
to be endorsed car annexed, on Of to the original summons^ ike tioae ■®^^* 
when and the manner in which the summons was served. 

(a) Cohen v. Nursing Dass Auddy» 1892, 19 Cal., 201 j Bajendro Nath Bonyal «^ 
Jan ICeah, 1898, SeOa)., 101 1 Bhonah«tti v. Umabat, 189&y 21 Bonu, 228. Contra 
Bankaralinga Mudali v. Eatnasabhapati Mudali, 1897, 21 Mad., 324| from which it 
weald appear that the precees^senter ean consnli his own caavemence in seleotin^ 
the manner of service. 
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xamination 
of serving 
officer. 



Subedtated 
service. 



76. When a summons is returned under Rule 74, the Court C.P.C. 
shall, if the return under that rule has not been verified by the ®- 82. 
affidavit of the serving officer, and may, if it has been so verified, 
examine the serving officer on oath, or cause him to be so examined 
by another Cuurt touching his proceedings and may make such 
further inquiry in the matter as it thinks fit ; and shall either 
declare that the summons has been duly served or order such service 
as it thinks fit. 

Where the Court is satisfied that there is reason to believe 
that the defendant is keeping out of the way for the purpose of 
avoiding the service, or that for any other reason the summons 
cannot be served in the ordinary way, the Court shall order the 
summons to be served by affixing a copy thereof in some con- 
spicuous place in the Court-house, and also upon some conspicuous 
part of the house, if any, in which the defendant is known to have 
last resided, or in such other manner as the Court thinks fit. 



77. The service substituted by order of the Court shall be as g. 83- 



Effect of sab- 

yioe. * effectual as if ib had been made on the defendant personally. 



When service 
sabstitnted, 
time for ap- 
pearance to 
be fixed. 



Service of 
snmmons 
when defend' 
ant resides 
within juris- 
diction of an- 
other Court 
and has no 
agent to ac- 
cept service. 



78. Whenever service is substituted by order of the Court, S. 84. 
the Court shall fix such time for the appearance of the defendant 

as the case may require. 

Before snbstituted service is ordered it should be shown that all practicable means 
of effecting personal service have been exhausted, (a) and the manner of service 
adopted should be such that there is a reasonable probability- of the proceedings being 
brought to the knowledge of the defendant, (b) Service may be ordered to be made 
upon the servant, manager or pleader of the defendant, or by registered letter or 
advertisement in the newspapers, according to circumstances. A reasonable time 
should be allowed for notice of the service to reach the defendant, (c) 

79. If the defendant resides outside the local limits of the g. 86. 
jurisdiction of the Court and has no agent resident within the limits 
empowered to accept the service of the summons, the Court shall 

send the summons either by one of its officers or by post, to any 
Court, not being a High Court, having jurisdiction at the place 

(a) Firth «. Bush, 11 W. E., 611 , per Kindersley V.-O. ; Mander r. Falcke, 1891, 
8 Gh., 488. 

(b) Cook V. Dey, 1876, 3 Oh. D., 218 j and see Jay v. Budd, 1898, 1 Q. B., 12, 16, 
per Halsbury, L.C. 

(c) Mir«a Ally Beebanee v. Syed Hyder Hoosein, 1872, 2 Bom., 449 ; Jay v. Budd, 
ubi svpra, p. 17. 
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C.P.C. where the defendant resides, by which it can be conveniently served, 
and shall fix sach time for the appearance of the defendant as the 
case may require. 

8. 86. 80. Whenever any process issued by any Court established 

beyond the limits of the Town of Madras is received by the Court 
for service within its jurisdiction, the Court shall deal with such 
process in the same manner as if the process had been issued by 
itself, 

and then return the process to the Court from which it issued. 

8. 87. 81. If the defendant be in jail, the summons shall be de- Service on 

livered to the officer in charge of the jail in which the defendant jail, 
is confined, and such officer shall cause the summons to be served 
upon the defendant. 

The summons shall be returned to the Court from which it 
issued, with a statement of the service endorsed thereon and signed 
by the officer in charge of the jail and by the defendant. 

8. 88. 82. If the jail in which the defendant is confined is not in the Procedure if 

district in which the suit is instituted, the summons may be sent by d^fferenTdis- 
post or otherwise to the officer in charge of such jail, and such officer *^*^*' 
shall cause the summons to be served upon the defendant, and shall 
return the summons to the Court from which it issued, with a state- 
ment of the service endorsed thereon, and signed as provided in 
Rule 81. 

8. 89. 83. If the defendant resides out of British India, and has Serrice when 

no agent in British India empowered to accept the service, the gideToui?of^' 

summons shall be addressed to the defendant at the place where British iddia 

and has no 
he is residing, and forwarded to him by post if there be postal agent to ac- 

communication between such place and the place where the Court ^^^^ semce, 
is situate. 

8. 90. 84. If there is a British Resident or Agent, or a Superinten- Serrice in 

dent appointed by the British Government, or a Court established toi^'fhrough* 
or continued by the authority of the Governor-General in Council, ?"^*®^ n^^ 
in or for the territory in which the defendant resides, the summons 
may be sent to such Resident, Agent, Superintendent or Court, by 
post or otherwise, for the purpose of being served upon the defend- 
ant ; and, if the Resident, Agent or Superintendent or the Judge 
of the Court returns the summons with an endorsement under his 
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hand that the Bammons has been served on the defendant in 0»F-OL 
manner hereinbefore directed^ snch endorsement shall be evidence 
of the service. 

SubBtitution g5. The Oourt may, notwithstanding anything hereinbefore S. 91. 

of letter for . t i • <• i , . ^ , 

summons. contained, substitute for the summons a letter signed by the Judge 

or such officer as he appoints in this behalf, when the defendant is, 

in the opinion of the Court, of a rank which entitles him to such 

mark of consideration. 

The letter shall contain all the particulars, required to be stated 

in the summons, and, subject to the provisions contained in Rule 

86, shall be treated in all respects as a summons. 

Mode of send- 86. When a letter is so substituted for a summons, it may be 8. 92. 

letter. sent to the defendant by post or by a special messenger selected by 

the Court, or in any other manner which the Court thinks fit ; unless 
the defendant has an agent empowered to accept service of summons 
in which case the letter may be delivered or sent to such agent. 

Service of Process. 
Process tp be 87. Every process issued undjor these Rules shall be served 8. 93. 
^^ *of^^" ** ^^® expense of the party on whose behalf it is issued, unless 
party issuing, ^j^^ (jourt otherwise directs. 

Costs of The Court-fee leviable for such service shall be levied within 

service. ^ ^^^^ ^ -^q fixed by the Court before the process is issued. 

Notices and 88. All notices and orders required by these Rules to be given 8. 94^ 

^tojr^'^how ^^ ^^ served on any person shall be in writing, and shall be served 
served. in the manner hereinbefore provided for the service of summons. 

Postctge. 

Postage. 89. Postage, where chargeable on any notice^ summons or 8« 95« 

letter issued under these Rules and forwarded by post, and the 
fee for registering the same, shall be paid within a time to be fixed 
by the Court before the communication is forwarded. 

Provided that the Local Government^ with the previous sane* 
tion of the Governor-General in Council, may remit such postage, 
or fee, or both, or may prescribe a scale of Court-fees to be levied 
in lieu thereof. 

The Conrt may exempt pomr persons from payment of fees, (a) The fees for 
BummoBses and process are proscribed by the Fourth Schedule of the Act i and 

(a) S. 74. 
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OJP.Oto aeotion 75 providet that fche Looal Qoreniaient maji ffom time to timei rary the 
auonnt of thoee feee, bat that the amount thereof " shall in no case exceed the 
amount prescribed " by that BohedaIe.(a) The Court, therefore, has no power to exact 
an additional fee under tho guise of postage, (b) The proviso to this tale has evi- 
dently been inserted by mistake $ the High Court cannot confer powers of legislation 
on the Looal Govemment. 

Chaptmb YII — Ov THM Appbarancb op THl Partus and 

CoMSBQUBKCfe OF NoN-ApPEABAHCB. 

^ ^^ 80* On the day fixed in the Bummons for the defendant to Parties to ap- 

' appear and answer, the parties shall be in attendance at the Court- §^*^ S'g^ 
house in person or by their respective pleaders, and the suit shall ^^ns for 
then be heard^ unless the hearing be adjourned to a future day appear and 
fixed by the Court. "^*''- 

g^ gy^ 81. If, on the day^o fixed for the defendant to appear and Dismissal of 

answer, it be found that the summons has not been served upon summons not 
him in consequence of the failure of the plaintiff to pay within the J^quence of*^" 
time fixed the Court-fee leviable for such service, the Court may piaintifPsfaii- 
order that the suit be dismissed : for issuing. 

Provided that no such order shall be passed although the Proviso, 
summons has not been served upon the defendant, if, on the day 
fixed for him to appear and answer, he attends in person or by 
agent, when he is allowed to appear by agent. 

82. If, on the day fixed for the defendant to appear and if neii^er 

' answer, or on any other subsequent day to which the hearing of ^^^^^l^^ 
the suit is adjourned, neither party appears, the suit shall be dis- dismissed, 
missed, unless the Judge otherwise directs. 

83. Whenever a suit is dismissed under Rule 91 or Rule 92, in such case 
'the plaintiff may (subject to the law of limitation) bring a f resh j^J^*'^ ^^J 

suit; or if, within the period of thirty days from the date of the *^^* J 
order dismissing the suit, he satisfies the Court that there was a 
suflScient excuse for his not paying the Court-fee required within or Court may 
the time allowed for the service of the summons, or for his non- J^^f^ '^^ ^ 
appearance, as the case may be, the Court shall pass an order to set 
aside the dismissal and appoint a day for proceeding with the suit. 

(o) See 8S. 71, 72, 75, and note to r. 88. 

(b) See Upadhya Thakur v. Persidh Singh, 1896, 23 Oal., 728, 730. Bot see 
Institute of Patent Agents v, Lookwood, 1894, A. C, 847* 



Digitized by 



Google 



168 APPEABANCB OF THB PARTIES, ETC. [bULB 94. 

The digmisBal of a snit for want of prosecation before issne lias been joined OJPjOL 
between the parties is no bar to a new action for the same caa8e.(a) The provision 
that the Court may set aside the order for dismissal within thirty days would 
seem to be inconsistent with section 37 of the Act, unless a rule of Court be held 
to be an ''enactment" within the meaning of the saving clause of that section. 
It has been so held by the Bombay High Court, on the gproond, apparently, that 
the rules are sections of the Code " applied " by the High Court to the Small Cause 
Court) (5) and if this ruling be correct a plaintiff may apply either under this 
rule, or for a new trial under section 38 of the Act. Sections 87 and 38 of the Act 
provide that every decree aud order in a suit shall be final and conclusive, but that 
a party may apply within eight days for a new trial, except when the decree has 
been made by consent, or in default of appearance by the defendant. The Court, 
having given judgment, is functus officio, and can only review its decree under the 
jurisdiction and powers conferred by the Act.(c) The grant of a new trial or a 
re-hearing being in the nature of an appeal, cannot be dealt with under a power to 
regulate procedure. (d) It would seem, therefore, that the application to set aside 
the dismissal should be made within eight days, under section 88 of the Act ; and that 
the latter portion of this rule is ultra virea. The period prescribed by the Indian 
Limitation Act, 1877, for an application to set aside a dismissal by default, is thirty 
days from the date of the dismissal ;(e) the special provisions of the Small Cause 
Courts Act will, however, over-ride this general enactment. (/) 

Procedure if 84. If the plaintiff appears and the defendant does not s, 100. 

appejtfsT'* appear, the procedure shall be as follows : 

When sum- (a) if it is proved that the summons was duly served, the 

mons duly 

served. Court may proceed ex parte : 

When sum- (h) if it is not proved that the summons was duly served, 

mons not duly t r^ tut 

served. the Court shall direct a second summons to be issued 

and served on the defendant : 
When sum- (c) if it is proved that the summons was served on the 

mons 8erved| i !• t •% • /v* » 

but not in due defendant, but not m sufficient time to enable him to 

*""®* appear and answer on the day fixed in the summons, 

the Court shall postpone the hearing of the suit to a 

future day to be fixed by the Court, and shall direct 

notice of such day to be given to the defendant. 

(a) Bb Orrell Colliery and Fire Brick Co., 1879, 12 Oh. D., 681 ; and see r. 97, 
note. 

(b) Soonderlal «. Goorprasad, 1898, 23 Bom., 414. 

(c) See 8. 37, note, p. 75, ante, 

(d) See 8. 9, note, p. 12, ante ; and Watson «. Petts, 1899, 1 Q. B., 64. 

(e) Act XV of 1877, Schedule ii, art. 163. But see p. 139, ante. 
(/) Ibid, B, 6. 
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•.*.0. If it is owing to the plaintiffs default that the summons was 

not served in suflScient time, the Court shall order him to pay the 
costs occasioned by such postponement. 

8, 101. 95. If the Court has adjourned the hearing of the suit ex Prooeduro 

parte, and the defendant, at or before such hearing, appears and ant appears 
assigns good cause for his previous non-appearance, he may, upon ^j^^^^^ ^' 
such terms as the Court directs as to costs or otherwise, be heard hearing, and 
in answer to the suit, as if he had appeart»d on the day fixed for cause for pre- 

• . yiouB non-ap« 

his appearance. pearance. 

S, 102. ®8. If the defendant appears and the plaintiff does not appear, .Prooedure 

the Court shall dismiss the suit, unless the defendant admits the ^nt only 
claim, or part thereof, in which case the Court shall pass a decree appears, 
against the defendant upon such admission, and, where part only 
of the claim has been admitted, shall dismiss the suit so far as it 
relates to the remainder. 

8. 108, 97. When a suit is wholly or partially dismissed under Rule Decree 

96, the plaintiff shall be precluded from bringing a fresh suit in ^by defaSt 
respect of the same cause of action. But he may apply for an^^J* ^^^^ 
order to set the dismissal aside ; and, if it be proved that he was 
prevented by any sufficient cause from appearing when the suit 
was called on for hearing, the Court shall set aside the dismissal" 
upon such terms as to costs or otherwise as it thinks fit, and shall 
appoint a day for proceeding with the suit. 

No order shall be made under this Rule unless the plaintiff 
has served the defendant with notice in writing of his application. 

The dismiBsal of a sait for non-appearance (a) of the plaintifFat the trial is, in the 
English Supreme Court, equivalent to a dismissal on the merits, and is a bar to a new 
action; (6) the reason being that, under the practice of the Court, the parties have 
joined issue on the pleadings before the case is set down for trial. But in the 
County Court, where there are no pleadings, and no litis contestation it has been hold 
that the Court has no jurisdiction to try the case in the absence of the plaintiff, and 
therefore should order it to be struck out only, and not enter judgment for tin? 
defendant, (c) The plaintiff may then apply for the restoration of the case to the 

(a) As to what constitutes "appearance" under the Code, see Soonderlal «. 
Qoorprasad, 1898, 23 Bom., 414. 

(b) Re Orrell Colliery and Fire Brick Co., 1879, 12 Ch. D., 681 ; Kerv. Williams, 
29 Sol. Jour., 681 ; Armour #. Bate, 1891, 2 Q. B., 238, 285. 

(p) JoKlan ♦. Jones, 44 J. P., 800; Annual County Court Practice, 1897, p. 287 ; . :. 

and see County Court Bules 1889, App., Form 7. • t 
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file, or bring a fresh sait. In the Small Oaose Gonrt, Trhere there is no joinder of OJP.C. 
issue tintil the parties have stated their several pleas, it would seem that an order 
for the dismissal of the suit upon the non-appearance of the plaintiff at the first 
hearing would not constitute res judicata, since it is not equivalent to a decision on 
the merits, and that the plaintiff is not precluded at law from bring^g a fresh suit. 
If this reasoning be correct, rule 97 denies to tbe plaintiff his legal remedy, and is, 
theref ore, uZtra vire8,{a) A dismissal after pleas have been recorded may perhaps be 
equivalent to a decision on the merits, and in that cose would bar a fresh action for 
the same cause. 

The application to set aside a dismissal must be made within eight days from 
the date of the order.(b) 

Procedure 98. If, on the day fixed for the hearing of a sait against a 8. 104. 

ant^^sidiog' ^®^®^^^^* residing out of British India, who has no agent em- 

T^^-^'^^"'"^ powered to accept service of summons, or, on any day to which 

appear. the hearing has been adjourned, the defendant does not appear, the 

plaintiff may apply to the Court for permission to proceed with his 

suit, and the Court may direct that the plain tifE be at liberty to 

proceed with his suit in such manner and subject to such conditions 

as the Court thinks fit. 

Procedure 99. If there be more plaintiffs than one^ and one or more of 8, 105. 

non-attend- them appear, and the others do not appear, the Court may, at the 
ance of one instance of the plaintiff or plaintiffs appearing/ permit the suit to 
several plain* proceed in the same way as if all the plaintiffs had appeared, and 
pass such order as it thinks fit. 

Procedure in 100. If there be more defendants than one, and one or more 8, 106. 

attendance of o^ them appear, and the others do not appear, the suit shall pro- 
^'^^^^d^^^^ ceed, and the Court shall, at the time of passing judgment, make 
fendants. such order as it thinks fit with respect to the defendants who do 
not appear. 

Consequence 101. If a plaintiff or defendant, who has been ordered to 8. 107. 

of non-att^nd- ^pp^ar in person under the provisions of Rule 60 or Rule 836 does 
out sufficient not appear in person, or show sufficient cause to the satisfaction 
of^party^^"* of the Court for failing so to appear, he shall be subject to all 
^'l^^in^ the provisions of the foregoing Rules applicable to plaintiffs and 
person. defendants, respectively, who do not appear. 

(a) S. 9» note, p. 12, ante. 
XV of 1877. 0") ®* ^^ * ^^^ ^^^ ^^^ ^ ^' ^^ » ^^^ "^ ^® Indian Limitation Act, 1877| 

Schedule ii, art. 168, 
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CUPXI« Of setting aside Decrees ex parte. 

8. 108. 102t In any case in which a decree is passed ex pa/rte against Seiiniig adde 
a defendant, he may apply to the Court by which the decree was j,^^^ a^mit 
made for an order to set it aside ; defendant. 

and if he satisfies the Court that the summons was not duly 
served, or that he was prevented by any sufficient cause from 
appearing when the sait was called on for hearing, the Court shall 
pass an order to set aside the decree upon such terms as to costs, 
payment into Court or otherwise, as it thinks fit, and shall appoint 
a day for proceeding with the suit. 

8. 109. 103. No decree shall be set aside on any each application as No decree to 
aforesaid, unless notice thereof in writing has been served on the without*" 

opposite party. ^«>*loe to op. 

r. , « powte party. 

See note to rule 93. 

The effect of sections 87 and 38 of the Act is that no application can be 
made to the Small Cause Court to set aside a decree made by consent, or 
in default of appearance by the defendant; the decree of the Court is final 
and concIusiTe, except in a contested suit. The Small Cause Court has, therefore, 
no jurisdiction to re-hear the case, and rule 102 is ultra |tnre« as enlarging the 
jurisdiction. (a) It may possibly be held \h.2X there is a remedy by way of appeal, 
or application to restrain the plaintiff from executing his decree, to the High 
Court, (b) but probably the remedy of a defendant who has not been duly served 
is to bring a suit to set aside the decree as being a nullity, having been made with- 
out jurisdiction ;(c) if, however, the Court has expressly found the service to be 
good, the decree would seem to be conclusive ; a decree by consent or in default in 
general operates as an estoppel, (d) If the plaintiff was aware of the irregularity in 
' the service of the summons, the decree obtained thereon might possibly be set aside 
on the ground of fraud. («) Where a defendant has appeared in answer to a suit, 
but fails to appear at the adjourned hearing, and judgment g^oes against him by default, 
the decree is not ex parte»(f) If an application to set aside an ex parte judgment 
may be made, it must be within thirty days from the date of executing any process for 
enforcing the judgment.(9) A suit to set aside a decree on the ground of fraud 
must be brought within three years from the time when the fraud becomes known to 
the party wronged. (/t) 

(a) S. 9. note, p. 12, ante. 

(b) See s. 37, note, p. 71, ante, 

(c) S. 18, note, p. 28, ante, 

(d) Re South American and Mexican Co., 1895, 1 Ch., 87, 45. 

(e) As to setting aside a decree obtained by fraud, see Cole #. Langford, l89d| 
2 Q. B., 86, and cases there cited. 

(/) Buling of the Full Bench, Madras Small Cause Court, 18th April, 1884 j and 
see r. 189, note. But see Soonderlal v, Goorprasad, 1893, 38 Bom., 414. 

(g) Indian Limitation Act, 1877, Schedule ii, art. 164. ^y ^ j^»^ 

(h) Ibid, art 96. 
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written 
statement. 



Inquiry. 



Effect of 
Bet-off 



Chaptee VIII. — Of Wwttjn Statbmbnts and Sit-off. GJML 

Partieul^wof 104. If in a suit for the recovery of money the defendant 8. Hi. 

set-off tp be 

given in r claims to set-ofP against the plaintiff's demand any ascertained sum 

of money legally recoverable by him from the plaintiff, and, if in 

such claim of the defendant against the plaintiff, both parties fill 

the same character as they fill in the plaintiff's suit, defendant may, 

at the first hearing of the suit, but not afterwards unless permitted 

by the Court, tender a written statement containing the particulars 

of the debt sought to be set-off. 

The Court shall thereupon inquire into the same, and if it finds 
that the case fulfils the requirements of the former part of this 
Rule, and that the amount claimed to be set-off does not exceed 
the pecuniary limits of its jurisdiction, the Court shall set-off the 
one debt against the other. 

Such set-off shall have the same effect as a plaint in a cross- 
suit so as to enable the Court to pronounce a final judgment in the 
same suit, both on the original and on the cross-claim ; but it shall 
not affect the lien, upon the amount decreed, of any pleader in 
respect of the costs payable to him under the decree. 

See p. 42, ante ; section 24 of the Act, and rule 432, and note thereto. As 
to the meaning of " the first hearing,'* see note to rule 60. 

lUuatrations. 

(a) A bequeaths Rupees 2,000 to B, and appoints G his ezeontor and reeidoary 
legatee. B dies and D takes out administration to B's effects. C pays Rupees 1,000 
as surety for D. Then D sues for the legacy. G cannot set-off the debt of Rupees * 
1,000 against the legacy, for neither G nor D fills the same character with respect to 
the legacy as they fill with respect to the payment of the Rupees IfiOO. 

(h) A dies intestate and in debt to B. G takes out administration to A's 
effects, and B buys part of the effects from G. In a suit for the purchase-money by 
G against B, the latter cannot set-off the debt agfainst the price, for G fills two 
different characters, one as the yendor to B, in which he sues B, and the other a» 
representative to A. 

(c) A sues B on a bill of exchange. B alleges that A has wrongfully neglected 
to insure B's goods and is liable to him in compensation which he claims to 0et*off. 
The amount not being ascertained cannot be set-off. 

(d) A sues B on a bill of exchange for Rupees 600. B holds a judgment 
against A for Rupees 1,000. The two claims being both definite pecuniary demands 
may be set-off. 

(e) A sues B for compensation on account of a trespass. B holds a promissory 
note for Rupees 1,000 from A and claims to set-off that amount against any sum thai 
A may recover in the suit. B may do so, for aa soon aa A reooftts, both mam are 
definite pecuniary demands. 
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CF.O. (/) A and B Boe for Bupeee l,00a cannot set-off a debt due to him by 
A akme. 

(g) A snee B and G for Bupees 1,000. B cannot set-off a debt due to him 
alone bj A. 

(h) A owes the partnership firm of 6 and G Knpees 1,000. B die0 leaving G 
snnriyiag. A snee G for a debt of Bupees 1,600 due in separate oharacter. G may 
set-off the debt of B^p^es 1,000. 



B. 114. 105. Written statements sball be as brief as the nature of Frame of 

written 
statements. 



the case admits, and shall not ba argumentative, but shall be con- ^^^^ 



fined as much as possible to a simple narrative of the facts which 
the party by whom or on whose behalf the written statement is 
made believes to be material to the case, and which he either 
admits or believes he will be able to prove. 

Every sucli statement shall be divided into paragri^hs, 
numbered consecutively, and each paragraph containing as nearly 
as may be a separate allegatioD. 

8. 115. 106. Written statements shall be signed in the manner written 

hereinbefore provided for signing plaints, and no written state- b^^^*^ ^ 
ment shall be received unless it be so signed. 

8. 116. 107. If it appears to the Conrt that any written statement is Power of 

argttmentaiive or prolix, or contains master irrelevant to the suit, a^menta- 

the Conrt may amend it then and there, or may, by an order to be **^«» Pf°^** 
•^ . 'f *> Qj. irrelevant 

endorsed thereon, reject the same, or return it to the party by written 
whom it was made for amendment within a time to be fixed by the * ^^^^ ' 
Court, imposing snch terms as to costs or otherwise as the Court 
thinks fit. 

When any amendment is made under this Rule, the Judge Attestation of 
shall attest it by his signature or initials. 

When a statement has been rejected under this Rule, the party Effect of 
making it shall not present another written statement, unless it be 
expressly called for or allowed by the Court. 

S. 117. 108. At the first hearing of the suit, the Court may ascertain Ascertain. 

from the defendant or his pleader whether he admits or denies the allegations in 
allegations of fact made in the plaint and may ascertain from the ^^^F^ ^^ 
plaintiff or his pleader whether he admits or denies snch allega- statements 
tiona of fact as are made in the written statement (if any) of the denied! 



defendant 
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174 EXAMINATION OF PABTIKS BY THE COURT. [bULBS 10& — 111. 

Chaptbb IX — Of the Examination of the Parties by the C.P,C. 

Court. 

tion of party, 109, At the first hearing of the suit, or at any sabseqaent s. 118. 

or P?"^P*^*^^ hearing, any party appearing in person or present in Court, or any 

his pleader, person able to answer any material questions relating to the suit by 

whom such party or his pleader is accompanied, may be examined 

orally by the Court ; and the Court may, if it thinks fit, put in the 

course of such examination questions suggested by either party. 

ot^^or 110* ^f ^^^ pleader of any party who appears by a pleader s. lao, 

"^^1^*7 o^ refuses or is unable to answer any material question relating to 
answer. the suit which the Court is of opinion that the party whom he 

represents ought to answer, and is likely to be able to answer if 
interrogated in person, the Court may postpone the hearing of 
the suit to a future day, and direct that such party shall appear in 
person on such day. 

If such party fails without lawful excuse to appear in person 
on the day so appointed, the Court may pass a decree against him, 
or make such order in relation to the suit as it thinks fit. 

Chapter X. — Admission, Inspection, Production, impounding 

AND RETURN OF DOCUMENTS. 

send^fw*^ 111. The Court may of its own accord, and may in its dis- 8. 137. 

papers from cretion upon the application of any of the parties to a suit, send 
records or for, either from its own records or from any other Court, the record 
Courte. of any other suit or proceeding, and inspect the same. 

Nothing contained in this Rule shall be deemed to enable the 
Court to use in evidence any document which under the Indian 
Evidence Act, 1872, would be inadmissible in the suit. 

The second paragraph of section 187 of the Code is omitted from this rule ; the 
Court, nevertheless, should carefully exercise its discretion in each case, and should 
not send for records from another Court except upon evidence that specified records 
are material and relevant to the issues to be tried before it. This rule cannot bind 
another Court, (a) and the production of its records will be only by way of courtesy. 
The rule must be read with rules 130 and 131, which require copies of public docn* 
ments to be procured by the parties, unless the originals are shewn to be necessary. 

(a) S. 9. 
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G.P.O. 112. The parties or their pleaders shall bring with them and Documentary 

8. 138. have in readiness at the first hearing of the suit, to be produced be in readi- 
when called for by the Court, all the documentary evidence of every he^i^t^"* 
description in their possession or power, on which they intend to 
rely, and which has not already been filed in Court, and all docu- 
I ments which the Court at any time before such hearing has ordered 

to be produced. 

Ab to the meaning of ^ the first hearing," see note to role 60. 

8. 140. 113. The Court shall receive the documents respectively pro- Docnmenteto 

duced by the parties at the first hearing. by Court.^*^ 

The Court may at any stage of the suit reject any document Rejection of 

which it considers irrelevant or otherwise inadmissible. inadmissible 

docnments. 
B. 141. 114. (1) Subject as hereinafter provided there shall be Endorsement 

endorsed on every document which has been admitted in evidence ^dmiUed^^"** 
in the suit, the following particulars, viz : — evidence, 

(a) the number of the suit : 

(6) the name of the person producing the document : 
(c) the date on which it was produced, and the endorsement 
shall be signed or initialled by the Judge : 
(2) If a document so admitted is an entry in a book, account 
or record, and a copy thereof has been substituted for the original 
under the next following Rule, the particulars aforesaid shall be 
endorsed on the copy, and the endorsemc^nt thereon shall be signed 
or initialled by the Judge. 

■• 141 A. 116. (1) If a document admitted in evidence in the suit is an Bndorse- 

entry in a shop-book or other account in current use, the party on ™®^** ®J 

'f ^ ^ r J copies of 

whose behalf the account is produced may furnish a copy of the entry, admitted 
(2) If such a document is an entry in a public record, pro- books, ac. 
duced from a public ofiice or by a public oflScer, or an entry in a ^^^g.^^ 
book or account belonging to a person other than a party on 
'whose behalf the book or account is produced, the Court may re- 
quire a copy of the entry to be furnished. 

(i) Where the record, book or account is produced by or on 

behalf of a party then by that party, or 
(iij Where the record, book or account is produced in 
obedience to an order of the Court acting of its own 
motion, then by either or any party. 
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176 ADingaioN and inspection of docum«nt«. [bulbs 116 — 121. 

(8) When a copy of an entry is famished nnder the fore- 6«B,0. 
going provisions of this Rnle^ the Court shall canse the copy to be 
compared with the original by an officer appointed in this behalf^ 
and if certified by him to be correct^ shall mark the entry and 
cause the book^ account or record in which it occurs to be returned 
to the person producing it : 

Provided that the Court may^ at its discretion^ return such 
book, account or record without requiring a copy of the entry to 
be furnished. 



Recording of 116. (1) Every document which has been admitted inevi-B-i^^ 
return ^of^- dence, OT a copy thereof where a copy has been substituted for the 
jected docu- oriirinal under Rule 115 shall form part of the record of the suit. 

ments. ° *^ 

(2) Documents not admitted in evidence shall not form part 
of the record and shall be returned to the parties respectively 
.producing them. 

Gonrtmayor. 117. The Cotirt may^ if it sees sufficient cause, direct any 8. 143. 

nfenTto he^ document or book produced before it in any suit to be impounded 
imponnded. ^j^^ -^^^^ jjj ^Jjq custody of an officer of the Court, for such period 
and subject to such conditions as the Court thinks fit. 

ProTisions as 118. TUe provisions herein contained and those of Section 8. 145. 

appuSTtoma. ^^ of the Principal Act as to documents shall, so far as may be, 
teriai objects, apply to all other material objects producible as evidence. 

Exhibits to be H^- Exhibits received and admitted in evidence are to be 

marked. marked with the letters of the alphabet if put in by the plaintiff, 

and with numerals if put in by the defendant. 

Capita] letters (A, B, &o.) are to be used to mark the plain- 

tiff^s exhibits, and when the letters of the alphabet are exhausted, 

double capitals (AA, BB, &c.) 

Marking 120. If there be several plaintiffs or defendants, and each 

wherethere P^* ^^ Separate exhibits, they are not to be lettered or numbered 
are several separately, but continuously a- if put in by a single plaintiff or 
defendants, defendant. 

indorsement 121. Every exhibit shall bear an endorsement of the date of 

w^l^t^ '''' ^^^« ^^ *^® ^^^ <>' *^^® P*^*y (" plaintiff " or '' defendant'*) by 

whom it was filed, and the name of the witness or other person by 

whom it was produced, and the endorsement shall be initialled by 

tbe Judge. 
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122. If any party or pleader wishes to inspect an original iMpeoOon of 
. . ^ r- ^ x- r o an exhibit m 

exhibit with a view to ascertain its probable age or to discover open Court, 
erasures or interpolations therein, he must do so in open Court at 
the hearing of the suit. 

123. When the Court shall determine to send for any records SummonB for 
from any Court under Rule 112 it shall issue a summons in the tion^S ^^' 
Form No. 3 given in the Schedule hereto appended. records. 

Role 112 is a misprint for rale 111. 

1.24. Every summons for the production of documents from Summons to 

De &ddr6886d 

a public office shall be addressed to the head of the department to to the head of 
which such documents appertain, and not to any subordinate officer *^®^ depart- 
of the department. 

125. When the records or official documents from any Court Inspection 
or public office are produced in Court by any officer deputed for records pro- 
the purpose, such records or documents shall be inspected in open ^^^^^ 
Court, and unless retained under Rule 106 (1) or 107, shall be 
returned to the officer producing them. 

**Rule 106 (I) or 107," is a miBprint for «'rule 116 (1) or 117." 

126. When such records or documents are retained, a receipt Receipt to be 
containing a descriptive list thereof shall be given to the officer ^00^7 are 
producing them and a duplicate of the receipt placed with the ^e^a^^ed. 
record or documents. Any apparent erasure or alteration in any 

paper shall be noted in the said list. 

127. The said records or documents shall, as long as they Precautions 
remain in the custody of the Court which required their production, f^^ ^^^ safety 
be kept in a sealed packet, properly labelled, and the packet shall ^^ ^"^^ ^' 

not be opened except in the presence of the presiding Judge or the custody 

., -D . . of Court, 

the Registrar. 

128. When any records or official documents are received Procedure 
from any Court or public office by post, the packet shall be opened received by 
in the presence of the presiding Judge or the Registrar, and the '^^* 
papers compared with the list accompanying them. The instruc- 
tions contained in Rules 126 and 127 shall then be observed, as far 

as they are applicable. 

128. Whenever it shall appear that any public documents Return of 
received from any Court or public office are no longer required, ^^uLger ^^ 
they shall be returned to such Court or office with a descriptive '^'**^^« 
list in a sealed packet. 
23 
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DISPOSAL OF THE SUIT AT THE HBABINC. [bDLSIS 130 — 134. 



Prodnotionof 180. The production of original public documents or official C^XI. 

originals to 

be. dispensed papers shall^ as far as is practicable, be dispensed with and the 

ali\)roctic^ parties be required to obtain and file copies thereof in their stead ; 

able. unless it appears that the production of the original is really 

necessary. 

Applications 181. Applications made by parties calling for original docu- 

records when fuents shall not be complied with, unless it appears that the request 
^ied wiSi is reasonable, that it is made in good faith, and not with a view to 
avoid delay or payment of the charges for authenticated copies. 

As to the admissibility of copies of public documents, see sections 74, 76 and 77 
I of 1872. of the Indian Evidence Act, 1872. 

Chapter XI. — Disposal op the Suit at the hearing. 

132. At the first hearing of the suit, the Court shall require 
the defendant or his pleader to state whether he admits or contests 
the plaintiff's claim wholly or in part, and if he contests such claim 
or part thereof, to state his plea or pleas ; and in cases of set-off, 
shall require of the plaintiff a similar statement with reference to 
the defendant's claim. 

Questions of 133. When the parties to a suit are agreed as to the question 8 ISO. 

may by oi fact or of law to be decided between them, they may state the 

be^W^in ^^^® ^^ *^® torm of an issue, and enter into an agreement in 
form of issue, writing — 

(a) that upon the finding of the Court in the affirmative or 
the negative of such issue, a sum of money specified in 
the agreement, or to be ascertained by the Court, or in 
such manner as the Court may direct, shall be paid by 
one of the parties to the other of them, or that one of 
them be declared entitled to some right or subject to 
some liability specified in the agreement, 

(5) that upon such finding some property specified in the 
agreement and in dispute in the suit shall be delivered 
by one of the parties to the other of them, or as that 
other may direct. 

Court, if 134, If the Court be satisfied, after making such inquiry as s le^ 

satisfied that ... n ./ o. xax. 

agreement i* cleems proper, 

(a) that the agreement was duly executed by the parties^ 
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(LP.O. (h) that they have a substantial interest in the decision of in good faith, 

such question as aforesaid^ and Doonce jadg- 

mont. 
(c) that the same is fit to be tried and decided, 

it may proceed to record and try the issue, and state its finding 
or opinion thereon in the same manner as if the issue had been 
framed by the Court ; 

and may, upon the finding or decision on such issue, pronounce 
judgment according to the terms of the agreement ; 

and upon the judgment so given, decree shall follow and may 
be. executed in the same way as if the judgment had been pro- 
nounced in a contested suit. 



B, 152. 135. If at the first hearing of a suit it appears that the parties If parties not 

are not at issue on any question of law or of fact, the Court may at J^ny^estion 
once pronounce judgment. J^ ^*^ ^' 

8.153. 136. Where there are more defendants than one, and any if one of 

one of the defendants is not at issue with the plaintiff on any ques- f^nd^te be 

tion of law or fact, the Court may at once pronounce ludement for ^^^ ** *^^® 

_ , ^ _ - _ . , „' ^ , . with plaintiff, 

or against such defendant, and the suit shall proceed only against 

the other defendants. 

S. 155. 137. If either party fails without sufficient cause to produce If either 

the evidence on which he relies, the Court may at once pronounce pj^uc^^hia*^ 

judgment, evidence, 

Court may 
or may, if it thinks fit, adjourn the suit for the production of prononnoe 

such evidence as may be necessary to its decision. iSioarnsiat. 

Chapter XII. — Of Adjournments. 

a 1 £fi 138. The Court may, if sufiicient cause be shown, at any Court may 

stage of the suit grant time to the parties or to any of them, and ^adjourn 
may from time to time adjourn the hearing of the suit. hearing. 

In such cases the Court shall fix a day for the further hearing Coats of ad- 
of the suit, and may make such order as it thinks fit with respect i^^'^™™®^*^* 
to the costs occasioned by the adjournment : 

Provided that, when the hearing of evidence has once begun, 
the hearing of the suit shall be continued from day to day until all 
the witnesses in attendance have been examined^ unless the Court 
finds the adjournment of the hearing to be necessary. 
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180 80MM0NING AND ATTENDANCK Of WITNBSSES. [eULES 136^—144. 

Procednre if 139, If on any day to which the hearing of the suit is ad- O.FXL 

parties fad to.,, . . oiew 

appear on day joumed, the parties or any of them fail to appear, the Court may ^« ^o'- 

proceed to dispose of the suit in one of the modes directed in that 
behalf by Chapter VI I^ or make such other order as it thinks fit. 

If the defendant appears to the summons and obtains an adjoommont of the 
trial, at which he fails to appear, and a decree is given for the plaintiff on the 
evidence adduced by him, such decree is not ex parte. The defendant is not entitled 
to apply under rule 102, but must apply under section 38 of the Act for a new 
trial, (a) 

Court may 1^0. If any party to a suit to whom time has been granted S, 158. 

withstanding fails to produce his evidence, or to cause the attendance of his 
fails^to^pio- witnesses, or to perform any other act necessary to the further 
d^^ ^ &c progress of the suit, for which time has been allowed, the Court 

may, notwithstanding such default, proceed to decide the suit 

forthwith. 

Chapter XIII. — Op the Sdmmoning and Attendance op Witnesses. 

Summons to \^\^ The parties may, after the summons has been delivered 8. 159. 

attend to give . i i c -i i . i. . 

evidence or Or sent for service on the defendant, obtam, on application to the 

cuments. °* Court or to such officer as it appoints in this behalf, before the day 

fixed for the hearing of the suit, summonses to persons whoso 

attendance is required either to give evidence or to produce 

documents. 

tlxpensesof 142. The party applying for a summons shall, before the 8. 160. 

be paid into summoDs is granted, pay into Court such a sum of money as appears 
ap^yinc for *^ *'^® Court or such officer as it appoints in this behalf to be suf- 
Bummons. ficient to defray the travelling and other expenses of the person 

summoned, in passing to and from the Court in which he is required 

to attend, and for one day's attendance. 

Tender of j^g^ rpj^g sum SO paid into Court shall be tendered to the 8. 161. 

expenses to 

witness. persons summoned, at the time of serving the summons^ if it can be 
served personally. 

144. If it a 

I is not sufficient to 
^^ ^°* farther sum to be paid to the person summoned as appears to be 



Procedure 144, If it appear to the Court that the sum paid into Court 8. 162. 

Bufflclentsum is not sufficient to cover such expenses, the Court may direct such 



(a) Zainulabdin Khan v. Ahmad Raza Khan, 1878, 2 AH., 67 ; L. B., 6 I. A., 233 1 
Sital Hari Banerjee v» Heera Lai Chatterjee, 1894, 21 Cal., 269. But see Soonderlal v. 
Goorprasad' 1898, 23 Bom., 414. 428. See rr. 108, 103, note. 
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C.F.Ci necessary on that account ; and, in case of default in payment, 
may order such sum to be levied by attachment and sale of the 
moveable property of the party obtaining the summons ; or the 
Court may discharge the person summoned witliont requiring him 
to give evidence ; or may both order such levy and discharge such 
person as aforesaid* 

If it be necessary to detain the person summoned for a longer Bxpensee if 
period than one day, the Court may, from time to time, order the tained more 
party at whose instance he was summoned to pay into Court such ^^^^ ^^°® ^^' 
sum as is sufficient to defray the expenses of his detention for such 
further period, and, in default of such deposit being made, may 
order such sum to be levied by attachment and sale of the move- 
able property of the party at whoso instance he was summoned ; or 
the Court may discharge the person summoned without requiring 
him to give evidence ; or may both order such levy and discharge 
such person as aforesaid. 
Sco mio 153, noto. 

5.163. 145. Every summons for the attendance of a person to give Time, place 
evidence or produce a document shall specify the time and place at of attendamje 

which he is required to attend, and also whether his attendance is tobespecified 

-,. ., , T^^ summons, 

required for the purpose of giving evidence or to produce a docu- 
ment, or for both purposes ; and any particular document which 
the person summoned is called on to produce shall be described in 
the summons with reasonahle accuracy* 

8. 164. 146. Any person may bo summoned to produce a document, Sammons to 
without being summoned to give evidence ; and any person sum- mcnt!^° ^**^' 
moned merely to produce a document shall be deemed to have 
complied with the summons, if he cause such document to bo 
produced instead of attending personally to produce the same. 

8. 166. 147. Any person present in Court may be required by the Power to re. 

Court to give evidcDce or to produce any doeument then and there ^^^i^^ 

in his actual possession or power. Court to give 

evidence. 

8. 166. 148. Every summons to a person to give evidence or produce Summons 



a document shall be served as nearly as may be in manner herein- 
before prescribed for the service of summons on the defendant; 
and the Rules contained in Chapter YI aa to proof of s^*vice shall 
apply in the case of all summonses served under this Rule. 



how seryed. 
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182 SUMMONtNG AND ATTBNDAi^CB OP WITNESSES. [RtTLES 149— 15^. 

Timo for 148. The servico shall in all cases be made a safficient time> O.P,C. 

summons. before the time specified in the summons for the attendance of S* 1^^« 
the persons {sic) summoned, to allow him a reasonable time for pre- 
paration and for travelling to the place at which his attendance 
is required. 

Court may of 150. Subject to the provisions of these Rules as to attendance 8. 171. 

accord sum- a"d appearance and to the provisions of the Indian Evidence Act, 

witncMes 1872, if the Court at any time thinks it necessary to examine any 

strangers to person other than a party to the suit and not named as a witness 

by u party to the suit, the Court may, of its own motion, cause such 

person to be summoned as a witness to give evidence, or to produce 

any document in his possession, on a day. to be appointed, and may 

examine him as a witness or require him to produce such document. 

Duty of 151. Subject as last aforesaid, whoever is summoned to ap- 8. 172, 

sumnumcd to P^^^ *°^ ^^^® evidence in a suit must attend at the time and place 
give evidence named in the summons for that purpose, and whoever is summoned 

or produce ' • i . -i i i •. 

document. to produce a document must either attend to produce it, or cause 
it to be produced, at such time and place. 

When they 152. No person SO summoned and attending shall depart 8. 173. 

may epar . ^^j^^^ ^^^ \mti\ (a) he has been examined or has produced the 

document and the Court has risen, or (6) he has obtained the 

Court's leave to depart. 

Consequences 153. If any person on whom a summons to give evidence g. 174. 

of failure to ^^ produce a document has been served fails to comply with the 
summons. summons, or if any person so summoned and attending departs in 

contravention of Rule 152,. the Court may order him to be arrested 

and brought before the Court : 

Provided that no such order shall be made when the Court 

has reason to believe that the person so failing had a lawful excuse 

for such failure. 

When any person so brought before the Court fails to satisfy 

it that he had a lawful excuse for not complying with the summons, 

the Court may sentence him to fine not exceeding five hundred 

rupees. 

Explanation, — Non-payment or non-tender of a sum sufficient 
to defray the expenses mentioned in Eule 142 shall be deemed a 
lawful excuse within the meaning: of this Rule. 
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C.P.C. If any person so apprehended and brought before the Court Procednre 

when witness 

cannot, owing to the absence of the parties or any of them, give apprehended 
the evidence or produce the document which he has been summoned e^ence^or 
to give or produce, the Court may require him to give reasonable produce 
bail or other security for his appearance at such time and place as 
it thinks fit, and on such bail or security being given, may release 
him. 

Failure to comply with the order or summons of the Court is a contempt of 
Court. The Act has carefully limited the cases in which the Small Cause Court 
may take cognizance of a contempt of Court to those in which the contempt is com- 
mitted in the view or presence of the Court, (a) and generally an inferior Court can 
only take cognizance of contempts committed before it.(b) This rule purports to 
confer a criminal jurisdiction upon the Court and is therefore ultra vireii,{c) The 
proper course is for the Court to direct the party at whose instance the witness 
was summoned to tako proceedings in a criminal Court, under the Indian Penal XLV of I860. 
Code, sections 172 to 175, and to adjourn the case pending such proceedings. 

S, 176. 154. No one shall be bound to attend in person to give Persons 

evidence or to be examined in Court unless he resides — attend ia 

person* 

(a) within the local limits of its ordinary original jurisdiction, 

or 

(b) without such limits and at a place less than fifty or (where 

there is Railway communication for five-sixths of the 
distance between the place where he resides and the 
place where the Court is situate) two hundred miles 
distant from the Court-house. 

8- 177, 155. If any party to a suit present in Court refuses, without Consequence 

. ' of refusal of 

lawful excuse, when required by the Court, to give evidence or to party to give 

produce any document then and there in his actual possession or ^^n^aUed 

power, the Court may in its discretion either pass a decree against on by Court. 

him, or make such order in relation to the suit as the Court thinks 

fit. 

g, X78, 156. Whenever any party to a suit is required to give evi- Rules as to 

dence or to produce a document, the provisions of these Rules as apply to 
to witnesses shall apply to him so far as they are applicable. Si^edV^^ 

(a) S. 83. 

{b) R.v, Lefroy, 1873, L. B., 8 Q. B., 134; S. C. ex jnirte Joliffe, 42 L. J., Q. B., 
121 ; E. V. Brompton C. C, (2), 1893, 68 L. T. Bep., 829 ; and see p. 98 ante, 
(c) See 68. 5 and 9, note, pp. 5, 12, ante 



Digitized by 



Google 



184 HiSABHia OF SUIT. [eules 157 — 160. 

Chapter XTV. — Op thb Heabing of the Suit and Examination 

OP Witnkssrs. 



O.F.C. 



Statement 
and produc- 
tion of 
evidence by 
party having 
right to 
begin. 

Rules as to 
right to 
begin. 



Statement 
and produc- 
tion of 
evidence by 
other party* 

Reply by 

party 

beginning. 



157. On the day fixed for the hearing of the suit, or on any 8. 179. 
other day to which the hearing is adjourned^ the party having the 
right to begin shall state his case and produce his evidence in 
support of the issues which he is bound to prove. 

Explanation — The plaintiff has the right to begin unless 
where the defendant admits the facts alleged by the plaintiff and 
contends that either in point of law or on some additional facts 
alleged by the defendant the plaintiff is not entitled to any part of 
the relief which he seeks, in which case the defendant has the right 
to begin. 

158. The other party shall tlien state his case and produce 8. ISO. 
his evidence (if any), and may then address the Court generally on 
the whole case. 

The party beginning may then reply generally on the whole 
case. 

Where there are several issues, the burden of proving some of 
which lies on the other party, the party beginning may, at his 
option, either produce bis evidence on those issues or reserve it by 
way of answer to the evidence produced by the other party. In 
the latter case, the party beginning may produce evidence on those 
issues after the other party has produced all his evidence, and the 
other party may then reply specially on the evidence so produced 
by the party beginning; but the party beginning will then be 
entitled to reply generally on the whole case. 

WitnesseBto 159. The evidence of the witnesses in attendance shall be 8, 181. 

ino^nCourt. taken orally in open Court in the presence, and under the personal 
direction and superintendence, of the Judge. 

Powerto 160. If a witness be about to leave the jurisdiction of the 8. 192. 

^^^ Court, or if other suiEcieut cause be shown to the satisfaction of the 
immediately. Court why his evidence should be taken immediately, the Court 
may, upon the application of either party or of the witness, at 
any time after the institution of the suit, take the evidence of such 
witness in the manner provided in the Code for taking evidence in 
appealable cases. 
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BULis 161—165.] AFmMLTira. 185 

CUP.OL Where such evidence is not taken forthwith and in the pre- 
sence of the parties^ such notice as the Court thinks sufficient^ of 
the day fixed for the examination , shall be given to the parties. 

The evidence so taken shall be read over to the witness, and, if 
he admits it to be correct, shall be signed by him, and may then 
be read at any hearing of the suit. 

8. 193. 161. The Court may at any stage of the suit re-call any Conrt may 
witness who has been examined and who has not departed in ^'^J^^ 

r examine 

accordance with Rule 152 and may (subject to the provisions of the witnegs. 
Indian Evidence Act, 1672) put such questions to him as the Court 
thinks fit. 

Chapter XV — Of Affidavits. 

8. 194, 162. The Court may at any time for sufficient reason order Power to 
that any particular fact or facts may be proved by affidavit, or point to be 
that the affidavit of any witness may be read at the hearing, on ^J^^jJ*^ 
such conditions as the Court thinks reasonable : 

Provided that where it appears to the Court that either party 
boThdfide desires the production of a witness for cross-examination, 
and that such witness can be produced, an order shall not be made 
authorizing the evidence of such witness to be given (sic) affidavit. 

8. 196. 163. Upon any application evidence may be given by affida- Power to 

vit, but the Court may at the instance of either party order the ^e'of"*°^* 
attendance for cross-examination of the declarant. declarant 

Such attendance shall be in Court unless the declarant is by examination. 
law exempted from personal appearance in Court, or the Court 
otherwise directs. 

8. 196, 164. Affidavits shall be confined to such facts as the deola* Matters to 
rant is able of his own knowledge to prove, except on interlocutory ^fid^te 
applications, on which statements of his belief may be admitted, ^^^ ^ 
provided that reasonable grounds thereof be set forth. 

8, 197« 165. In the case of any affidavit under these rules — 

(a) any one of the Judges or the Registrar of the Court, or Oath of 

the Head Clerk or the Naarir or the Deputy Narir, or ^^b^i^u 

(b) any Courts or Magistrate, or 

(e) any officer whom a High Oourt may appoinit in tMs behalf, or 
24 
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JUDGMIBNT^AND DBCRBB. [bULBS 166 — 170. 



XV of 1873. 



Applications 
when to be 
made on 
affidarit. 



{d) any officer appointed by any other Court which the Local OiB.0. 
Government has generally or specially empowered in this 
behalf^ 
may administer the oath of the declarant. 
See the Indian Oaths Act, 1878, s. 4. 

166. Applications in the following cases must be made on 
affidavit : — 

(1) applications for releasing a defendant from arrest on his 
furnishing security : 

(2) applications for appointment of a guardian ad litem to a 
minor defendant : 

(8) applications under Section 80 of the Principal Act : 

(4) applications for setting aside an ex parte decree : 

(5) applications for setting aside an order of dismissal of a 
suit passed under Bule 91 or Rule 92 : 

(6) applications for arrest before judgment : 

(7) applications for attachment before judgment : 

(8) applications for transfer of a decree to another Court for 
execution : 

Except in the above specified cases, and in any case in which 
under any enactment of the Legislature or any rule having the 
force of law an affidavit is required, affidavits will not be required 
unless the Court or a Judge, or the Registrar in matters within his 
powers specially so directs. 

Chapter XVI. — Of Judgment and Dbceeb. 

167. The Court, after the evidence has been duly taken and 8. 108. 
the parties have been heard either in person or by their respective 
pleaders or recognized agents, shall pronounce judgment in open 
Court, either at once or on some future day, of which due notice 

shall be given to the parties or their pleaders. 

Power to pro- 168. A Judge may pronounce a judgment written by his S. 199« 

mJ^'^Ulten predecessor but not pronounced. 

by Judge's 

predeceesor. 

Judgments of 169. The judgment need {not contain more than the points 8. 203 

c°mrt8?*'**^ for determination and the decision thereupon. 

Date of de. 170. The decree shall bear date the day on^which the 8. 206 

^^^' judgment was pronouuced; and^ when < the Judge hfts satisfied 



Judgment 
when pro- 
nounced. 
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BXSlm 171-- 173 ] JODOMBNT AND DBCBBB. 187 

0,P.C. himself that the deoree has been drawn np in accordance with the 
judgment^ he shall sign the decree. 

8. 206. 171. The decree must agree with the judgment : it shall con- Contents of 

tain the number of the suit, the names and descriptions of the ^^^^' 
parties, and particulars of the claims, and shall specify clearly the 
relief granted or other determination of the suit. 

The decree shall also state the amount of costs awarded and 
by what parties and in what proportions such costs are to be paid. 

If the decree is found to be at variance with the judgment, or Power to 
if any clerical or arithmetical error be found in the decree, the ^^^^ ^'^^^ 
Court shall, of its own motion or on that of any of the parties, 
amend the decree so as to bring it into conformity with the judgment 
or to correct such error provided that reasonable notice has been 
given to the parties or their pleaders of the proposed amendment. 

8. 208. 172. When the suit is for moveable property, if the decree Decree for 
be for the delivery of such property it shall also state the amount j^^veMe 
of money to be paid as an alternative if delivery cannot be had. property. 

8. 209. 173. When a decree is for the payment of money the Court in anits for 
may, in the decree, order interest at such rate as the Court deems may ordercer^ 
reasonable to be paid on the principal sum adjudged, from the ^^ intwest 
date of the suit to the date of decree, in addition to any interest principal sum 
adjudged on such principal sum for any period prior to the insti- ^^ ^^ 
tution of the suit, with further interest at such rate as the Court 

deems reasonable on the aggregate sum so adjudged from the date 
of the decree to the date of payment, or to such earlier date as the 
Court thinks fit. 

Where such a decree is silent with respect to the payment of 
further interest on such aggregate sum as aforesaid from the date 
of the decree to the date of payment or other earlier date, the Court 
shall be deemed to have refused such interest, and a separate suit 
therefor shall not lie. 

It is sabmitted that the second paragraph of role 145 is uUta ^irea; the grant 
or refusal of interest is in the discretion of the Court, which should be exercised 
upon the facts of each case and, under rule 169, the decison thereon should appear 
in the judgment. A general rule which assumes the Judge to haye exercised his 
diaoretion, or enables him to avoid exercising it, is ultra vire8,(a) If the discretion 
has not been exercised, the question of interest is not res judicata, and the party 
should not be deprived of his right thereto by a rule of procedure. 

(a) See s. 18 note, p. 86. 
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Decree may 174. In all decrees for the paymeniof money, the Court may Q.7A 

ment by in- for any sufficient reason order that the amount shall be paid by ®- 2^^* 
stalmenta. instalments, with or without interest. 

Order, after And after the passing of any such decree the Court may^ on 

payment^'^by ^^^ application of the judgment-debtor and with the consent of the 
instalments, decree-holder, order that the amount decreed be paid by instaU 

ments on such terms as to the payment of interest, the attachment 

of the property of the def endant^ or the taking of security from 

him, or otherwise, as it thinks fit : 

Save as provided in this Bule and Bule 143 no deeree shall be 

altered at the request of parties. 

" Bmle 148 ** is a misprint for rule 17t. After giving jndgmmt the OcNut is 
fvmfiius. officio^ and camiot vary it', (a) the decree most he drawn npi in. accordance 
with the judgment actually given, and cannot be subsequently altered. The second 
paragraph of this rule is, it is submitted, ultra vires ; the parties should proceed 
under rale 217. 

Suit for ae- 175. When a suit is for an account of pecuniary* transaotions S.SlSa. 

ween princi- l>©t^©®^ » principal and 9gent, and in all other suits n6t herembe- 

paiauda^ent. f^^^ provided for, where it is necessary, in order to ascertain the 

aoiount of money due to or from any party, that an accouat should 

be taken, the Court shall, before making its. decree, pass an order 

directing such accounts to be taken as it thiaks fit. 

Decree when 170. If the defendant has been allowed set-off against the 8. 210. 

lowe^ ^ *^' cl*^^ ^f ^^^ plaintiff, the decree shall state what amount i& ine to 

the plaintiff and what amount (if any) is due to the defendant, 

and shall be for the recovery of any sum which appears to be due 

to either party. 
Act VII of '^^ provisions of this Rule shall apjdy whether the 8et*off is 
1888, i. 21. admissible under Rule 89 or otherwise. 

Effect of de- The decree of the Court with respect to any sum awarded to 
aTO^ed ^to *® defendant shall have the same effect, and be sul^t la the 
defendant, same rules as if such sum had been claimed by the defendeuit m 

a separate suit against the plaintiff. 

EtUe 89 is a misprint for role 104. As to the jurisdiction of the Court to 
illow a set-ofiP, see page 42. 

Certified 177- Certified copies of the decree shall be furnished to tke 8. 217. 

^^e to be tux. parties on application to the Court, and at their expense. 

niflhed. ■ . l 

(^ See B. 97 f note^ p. 75. 
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CP*4L 178. No application for a new trial shall be ODtertained nn- Application 

iOT ft 116W 

less the applicant shall^ at the time of presenting his application, kriAl when 
either deposit in the Court the amount doe from him under the ^ine^*^ 
decree or order, or give security to the satisfaction of the Court 
for the performance of the decree or order. 

It may be donbted whether a g^ienJ role reqaiiing payment into Ck)nrt or the 
Spying of seonrity in all oases, without discrimination, is nob ultra vires; since it 
imposes a condition on the right of appeal not prescribed by the statute giving that 
rig^(a) It mast be noted that m another form of appeal, nnder Chapter IX of the 
Act, the Legislatnre has expressly provided that seciirity shall be given,, as a oonditioa 
precedent to the right of appeal (6) 

179. Applications for new trials shall be made in the form Presentation 
of a petition to the Court to be presented to the Registrar within ^{^j^ f^^ new 
the time prescribed by Section 38 of the Principal Act, stating *"*^^ 
concisely the objections to the decree or order and the reasons for 

the application, signed by the applicant or his Counsel, Attorney, 
Pleader or recognized Agent. 
For form of petition, see rule 28. 

180. The application shall be heard by a Court consisting of Application 
at least two Judges^i one of whom shall be the Chief Judge, and the to be heard 
other, if possible, the Judge who tried the case. two^Jud'*^^* 

181. If the Court, after hearing the applicant or his Counsel, Rule nw» for 
Attorney, Pleader or recognized Agent considers that there are*"®^*"^* 
grounds for the application, it shall grant a rule nisi for a new 

trialj and shall gi^e notice to the other sade^ 

183. Upon a rule nisi being granted all proceedings nnder stay of pro* 
the decree or order, the subject of the application, shall be stayed °*® "*^* 
until the disposal thereof, and any money which may have been 
previously paid into Court under such decree or order shall be 
retained until the furjbher order of the Court. 

Chaftsr XVIL^^Ojp Costs. 

8. 218. 183. When disposing of any application, the Court may give Costs of 

to either party the costs of such application, or may reserve the *PP^*^***^®*^ 
consideration of such costs for any future stage of the proceedings. 

0») 8. a& B. IT. Bisd» Jfl ports Needed 1898,2 Q. R, 540 ; and see s. 9, note, 
p. 12. 

(b) 8. 70. 
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190 THE BXECUTION OF DBCRBBS. [fitTLBS 184—188. 

Judgment to 184. The judgment shall direct by whom the costs of each CS.FA 

whom^tflto party are to be paid, whether by himself or by any other party to ^ 219. 
bo paid. jTj^Q g^it^ and whether in whole or in what part or proportion. 

Power of 185. The Court shall have full power to give and apportion 8. 220. 

coBte. ^ costs of every application and suit in any manner it thinks fit, and 

the fact that the Court has no jurisdiction to try the case is no bar 

to the exercise of such power. 

Every order relating to costs not forming part of a decree may 

be executed as if it were a decree for money. 

The validity of the provision which enables the Court to give costs in a case in 
which it has no jurisdiction is extremely donbtful. It has been held that, apart 
from statnte, where an inferior Court has no jurisdiction over any action or matter, 
it has also no jurisdiction as to costs, (a) This rule therefore confers a new juris- 
diction on the Small Cause Court.(6) 

Costs may be 186. The Court may direct that the costs payable to one 8. 22L 

^um^a^itted P^^y ^7 another shall be set-off against a sum which is admitted 

or found to be or is found in the suit to be due from the former to the latter, 
due. 

Interest on 187. The Court may give interest on costs at any rate not 8. 222. 

Payment of exceeding six per cent, per annum, and may direct that costs with 

^^, °^^j^t. or without interest be paid out of, or charged upon, the subject- 

ter. matter of the suit. 

Chapter XVIII. — Of the Execution of Decbbes. 

A. — Of Application for EoDecution. 

Application 188. When the holder of a decree desires to enforce it, he s. 230. 

for execution. ^^^ apply to the Court or to the officer, if any, appointed in this 
behalf. 

The Court may in its discretion refuse execution at the same 
time against th(^ person and property of the judgment-debtor. 

The Court may on the application of the decree-holder, send 8. 223. 
the decree for execution to another Court. 

(a) If the person against whom the decree is passed actually 
and voluntarily resides or carries on business or person- 
ally works for gain within the local limits of the jurisdic- 
tion of such other Court, or 

(a) Lawford v Partridge, 1857, 26 L. J., Ex., 147; Watson v Pette, (No 2), 1899, 
1 Q. B., 480, p. 434. 

(b) See p. 12, ante. 
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BULB 189.] THfl BXBCUTION OF DBCEBBS. 191 

C.PXI. (b) If the Court conaiders for any other reason which it shall 
record in writing, that the decree should be executed by 
such other Court. 

The third paragraph of this rale is a variant of section 31 of the Principal Act, 
which enables the Small Cause Conrt to transmit its decree, nnder certain cir- 
cnmstances, to certain Courts for execution. That is to say, the Legislature has 
provided that in certain cases the decree of the Court shall be of force and effect 
beyond the local limits of its jurisdiction, and certain other Courts shall be bound 
to enforce such decree ; the High Court has enacted that this provision shall ex- 
tend to all oases without exception, and that any Court shall be bound to execute the 
decree. Section 31 itself disting^shes between the power to transmit the decree, 
which is matter of jurisdiction, (a) and the procedure to be adopted. It is difficult 
to see how this rule can be brought within " the procedure to be followed and 
the practice to be observed by the Small Cause Court ",(h) and it is submitted that 
the rule is ultra vires. 

Seotion 223 of the Code enables the Court to execute the decree of another 
Court transferred to it.(c) Section 35 of the Act enables the Registrar to receive and 
dispose of applications for the execution of decrees passed by the Court as if he were 
a Judge of the Court ; it would seem from this rule that he must also be specially 
appointed for this purpose by the Chief Judge, (d) and also appointed to receive 
applications to execute the decrees of other Courts. Neither section 85 nor this 
rule enables the Registrar to pass orders upon the latter class of applications, (e) 

The period of limitation is that prescribed by article 179 of the Indian Limita- 
tion Act, 1877 ;(/) the period of twelTe years prescribed by section 230 of the Code 
has not been applied to proceedings in the Small Cause Court.(<7) Notice under 
rule 206 will not, it is submitted, give a fresh starting point for limitation; since sub- 
article 5 of article 179 refers only to notices under section 248 of the Code.(/i) 

8. 281. 189. If a decree has been passed jointly in favour of more Application 

persons than one, any one or more of such persons, or his or their cree^holder. 
representatives, may apply for the execution of the whole decree 
for the benefit of them all, or, where any of them has died, for the 
benefit of the survivors aud the representative in interest of the 
deceased. 

If the Court sees sufiicient cause for allowing the decree to be 
executed on an application so made^ it shall pass such order as it 

(a) S. 31, note, p. 61. 
(5) S. 9. 
(e) See p. 120. 
(d) S. 13. 

(a) See s. 36, note, p. 65. 
(/) XV of 1877, Sohed. ii, art. 179. 

(y) C. P. C, 8. 8 ; and see the repealed 2nd Schedule of the Principal Act^ 
p. 104, ante. 

{h) See r. 3, note, p, 139. 



Digitized by 



Google 



192 THI SXi^UTION OF DBCBBI8. [bULBS 190—193. 

deems necessary for protecting the interests of the persons who have OLKCL 
not joined in the application. 

Application 190. If a decree of the Court be transferred by assiernment S. 232. 

bv iir*&iiBf 61*66 

of decree. i^ writing, or by operation of law from the decree-holder to any 
other person, the transferee may apply for its execution to the 
CSourt ; and, if the Court thinks fit, the decree may be executed in 
the same manner and subject to the same conditions as if the 
application were made by such decree-holder. 
Provided as follows : — 

(a) Where the decree has been transferred by assignment^ 
notice in writing of such application shall be g^ven to 
the transferor and the judgment-debtor, and the decree 
shall not be executed until the Court has heard their 
objections (if any) to such execution : 

(6) Where a decree for money against several persons has 
been tranferred to one of them, it shall not be executed 
against the others. 

Transferee to 191, Every transferee of a decree shall hold the same sub- S. 233. 

to equities en- joct to the equities (if any) which the judgment-debtor might have 
^^^nst'ori i- ^^^^cod agaiust the original decree-holder. 

nal holder. 

If judgment- 192. If a judgmont-debtor dies before the decree has been 8. 234. 

fore^execul*^ fuUy executed, the holder of the decree may apply to the Court to 
tion, applica- execute the same against the legal representative of the deceased. 

tion may be , 

made against Such representative shall be liable only to the extent of the 
t^tWe!^^^^^ properly of the deceased which has come to his hands and has not 
been duly disposed of ; and for the purpose of ascertaining such 
liability, the Court may, of its own motion or on the application of 
the decree-holder, compel the said representative to produce such 
accounts as it thinks fit. 

Contents of 193. The application for the execution of a decree shall be in 8. 23fl 

for^e^uSon writing verified by the applicant or or by some other person proved 
of decree. ^ ^^^^ satisfaction of the Court to be acquainted with the &ct8 of 
the case, and shall contain in a tabular form the following parti- 
culars (namely) — 

(a) the number of the suit ; 

(b) the names of the parties ; 

(c) the date of the decree ; 
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•BULBS 194^-196.] TH8 XZSOUTION OV DECBBBS. 198 

O.P.O. (d) whether any and what adjustment of matter in dispute has 

/been made between the parties subsequently to the decree ; 

(a) the number and date of the next preceding application^ (if 

any) for execution of the decree, and the result thereof ; 

(/) the amount of the debt or compensation, with the interest, if 

any, due upon the decree, or other relief granted thereby; 

(g) the amount of costs, if any, awarded ; 

(h) the name of the person against whom the enforcement of 

the decree is sought ; and •' ^ 

(i) the mode in which the assistance of the Court is required, 
whether by the delivery of property specifically decreed, 
by the arrest and imprisonment of the person named in 
the application, or by the attachment of his property, or 
otherwise as the nature of the relief sought may require. 
8. 236. 184. Whenever an application is made for the attachment AppHoation 

of any moveable property belonging to the judgnient-debtor but^en*^ " 
not in his possession, the decree-holder shall annex to the appli- ™*^^®tSt®x^u« 
cation an inventory of the property to be attached, containing aocompanied 
a reasonably accurate description of the same. tory."^^^^" 

B. — Of staying Execution. 

8. 239. 195. The Court when a decree has been sent to it for execu- when Oout 
tion shall, upon suflBcient cause being shown, stay the execution ^^^J 
of such decree for a reasonable time, to enable the judgment- 
debtor to apply to the Court by which the decree was made, or to 
any Court having appellate jurisdiction in respect of the decree or 
the execution thereof, for an order to stay the execution, or for 
any other order relating to the decree or execution which might 
have been made by such Conrt of first instance or appellate Court 
if execution had been issued thereby, or if application for execution 
had been made thereto ; 

and, in case the property or person of the judgment-debtor 
has been seized under an execution, the Court may order the 
restitution or discharge of such property or person pending the 
result of the application for such order. 

B. 240. 196. Before passing an order under Bule 195 to stay exe- Power to 

cution, or for the restitution of property or the discharge of the ^SiS^from. 
judgment-debtor, the Court may require such security from, or^^'^P?^ 



impose such conditions upon, the judgment-debtor as it thinks fit. npoz^ jndg- 
^^ ment-debto] 
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194 THi iXBCUWOW OF DBCBBJW. [zvw 197-^300. 

LiftbUity of 107» Ni> dwpbwge HBder Rule 196 of the property or person 0,TJ3, 

debtOT^dis- pf a ja^grnontrdebfcor «hftll prevent it oy him from b^ng re-taken ' 
re.tokMi*°^^ iti 9?ei5ution of the decree 8e»t for execution. 

Order of XQ^. ^^y order of the Coqrt by which the decree was p^sed^ 8, 242. 

Court which. 

passed decree or of sDch Court of p.ppeptl as aforesaid, iQ relation to the exeou- 
Court^to^be*^ *^^° ^^ ^^^^ decree, shalM^e binding upon the Presidency Small 
binding npon Ca^ise Court. 

Court applied 

to, 

stay of exe- 109. If a suit be pending in the Conrt against the holder of g, 343. 

teg*8ui?°^ * * depree of the Coi?rti on tho part of the person against whom the 
d^creT-boider ^^®^®^ "^^^ passed, the Oourt may (if it thinks fit) stay execution 
and judg- of the decree, either absolutely or on such terms as it thinks fit, 
until the pending suit has been decided. 

C,— Questions for Court executing decree. 
Questions to 200. The following questions shall be determined by order 8. 244. 

bo decided bv 

Court oxeou- ol the Court executing a decree and not by separate suit (namely) — 
ting decree. 

(a) questions regarding the amount of any mesne profits as 

to which the decree has directed inquiry ; 

(Jb) questions regarding the amount of any mesne profits or 

interest which the decree has made payable in respect 

of the subject-matter of a suit, between the date of its 

institution and the execution of the decree, or the 

expiration of three years from the date of the decree j 

(c) any other questions arising between the parties to the suit 

in which the decree was passed, or their representatives, 

and relating to the execution, discharge or satisfaction 

of the decree or to the stay of execution thereof. 

Nothing in this Rule shall be deemed to bar a separate suit for 

mesne profits accruing between the institution of the first suit and 

the execution of the decree therein, where such profits are not 

dealt with by such decree. 

If a question arises as to who is the representative of a 

party for the purposes of this Rule, the Oourt may either stay 

execution of the decree until the question has been determined by 

,a separate suit or itself determine the question b^ an order under 

this Bule. 
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O.Alfc D.-^/ ihe Mode of eiMcUimg decreet 

. 346. 201. Hie Court, on receiving an application for the execution Procedure on 

of a decree, shall ascertain whether such of the tequiremehts of application 
Rules 19S and 194 as may t>9 Applicable to the case hav^ ^®®^ ordeCTee!'°'' 
complied with; and if they have not been complied with, the Cotirt 
may reject the application, or may allow it io be ametide^ theft and 
there, or witbia a time fixed by the Court. If the applieatioti bfe^ 
not so amended, it shall be rejected^ 

Every tunendment made under this Bale shall be attested by 
ther signature or ini^ls of the Judge. 

When the application is admitted, the Court shall enter in the Procedure on 
register of the suit a note of the application and the date on which a^^tion, ' 
it was made, and shall order execution of the decree according to 
the nature of the application : 

Provided that, in the case of a decree for money, the value of 
the property attached shall, as nearly as may be, correspond with 
the amount for which the decree has been made. 

L fl45A 202. Notwithstanding anythitig in. the last foregoing Rule Bzempiion of 

or in any other of these Rules, the Court shall not order the arrest J^^sT'or^"' 
or imprisonment of a woman in execution of a decree for money, imprisonment 

^ 'in execution 

The GbrenKMr-OoBCral an«l eertaiA oiher offloiaHs are abo 6x6iiipt»d from ^^ decrees for 
i«e8t.(a> °^^"^y- 

I S4SB. 203. (1). Notwithstanding anything in Rale 201 or in any Discretionary 

other of these Rules, when an application is for the execution of a S^J^t'^^other 
decree for money by the arrest and imprisonment of a judgmeitt- judgment- 
debtor who is liable to be arrested in pursuance of the application, show cause 
the Court may, instead ot issuing a warrant for the arrest, issue a ^JJJ^ament. 
notice calling upon him to appear before the Court on a day to be 
specified in the notice and show cause why he should not be 
Committed to jail in execution of the decree. 

(2). If appearance is not made in obedience io the notice, 
the Court shall, if the decree-holder Ho requiries, issue warrant for 
the arrest of the judgmetit-debtor. 

L 246 204. If eroBS-decrees between the sam6 parties for €he pay- Orosi. 

ihent of money be produced to the Court, execution shall be taken ^•***** 
out only by the party who holds a decree for the large (sic) sum, and 
for so much only as remains after deducting the smaller sum^ and 

(a) 8.98. 
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satisfaction for the smaller sum shall be entered up in respect of OsSA 
- the decree for the larger sum as well as in respect of the decree 
for the smaller sum. 

If the two sums be equal, satisfaction shall be entered upon 
both decrees. 

Explanation I. — The decrees contemplated by this Rule are 
decrees capable of execution at the same time and bjr the Court. 

Explanation IL — This Rule applies where either party is an 
assignee of one of the decrees and as well in respect of judgment- 
debts due by the original assignor as in respect of judgment-debts 
due by the assignee himself. 

Explanation III. — This Rule does not apply unless — 

the decree-holder in one of the suits in which the decrees have 

been made is the judgment-debtor in the other and each party fills 

the same character in both suits ; and 

the sums doe under the decrees are definite. 

. Illustrations. 

(a) A holds a decree against B for Bapees 1,000. B holds a decree against A 
for the payment of Bapees 1,000 in case A fails to deliver certain g:oods at a future 
day. B cannot treat his decree as a cross-decree under this rule. 

(b) A and B, co-plaintiffs, obtain a decree for Bupees 1,000 against C, and G 
obtains a decree for Bupees 1,000 against B. cannot treat his decree as a cross- 
decree under this^ rujc 

(c) A obtains a decree against B for Bapees 1,000. C, who is a trustee for JB, 
obtains a decree on behalf of B against A for Bupees 1,000. B cannot treat C's 
decree as a cross-decree under this Bule. 

CroBs-olaims 206. When two parties are entitled under the same decree «, 2^7. 

under same i» t »■••»#• 

de<5ree. to recover from each other sums of different amounts, the party 

entitled to the smaller sum shall not take put execution against the 
other party'; but satisfaction for the smaller sum shall be entered 
on the decree. 

When the amounts are equal, neither party shall take out exe- 
cution, but satisfaction for each sum shall be entered on the decree. 

Koticetoshow 206. The Court shall issue a notice to the party against whom S. 248. 

deOTee'should oxocution is applied for requiring him to show cause, within a period ' 

not be ijq ^^ fixed by the Court, why the decree should not be executed 

executed. , , "^ 

against him— 

(a) if more than two years have elapsed between the date of 

the decree and the application for its execution, or 
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ft7.ft (b) if the enforcement of the decree be applied for against 

the legal representative of a party to the suit in which the decree 
was made : 

Provided that no such notice shall be necessary — Proyiso. 

in consequence of more than two years having elapsed between 
the date of the decree and the application for execution^ if the 
application be made within two years from the date of the last 
order against the party against whom execution is applied for 
passed on any previous application for execution, or 

in consequence of the application being against the legal 
representative of the judgment-debtor, if upon a previous appli-^ 
cation for execution against the same person the Coart has ordered 
execution to issue against him. 

8. 249. 207. If the person to whom notice is issued under the last Prooednie 
preceding Eule does not appear, or does not show cause to the satis- notioel"^ ° 
faction of the Court why the decree should not be executed, the 
Court shall order the decree to be executed. 

If he offers any objection to the enforcement of the decree, the 
Court shall consider such objection and pass such order as it thinks 
fit. 

B.2B0. 208. When the preliminary measures (if any) required by the Warranty 
foregoing provisions have been taken the Court, unless it sees cause 
to the contrary, shall, subject to the provisions of Rules 202 and 
203, issue its warrant for the execution of the decree^ 

S. 261. 209. Such warrant shall be dated the day on which it is Date, dg- 

- issued, signed by the Judge or such officer as the Court appoints in ^ad^U^Sry. 
this behalf, sealed with the seal of the Court, and delivered to the 
proper officer to be executed. 

And a day shall be specified in such warrant on or before which 
it must be executed, and the proper officer shall endorse thereon the 
day and manner in which it was executed, or, if it was not executed^ 
the reason why it was not executed, and shall return it with such 
endorsement to the Court. 

The appointment of an officer to sign warrants most be made bj tbe Conrt, and 
not hy the Chief Judge only, (a) 

' ' ' ' • ■ tm 

(a) Bee a. 13, and r. 46, note. 
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Warrants for 
execution of 
decree when 
to be 
returnable. 

Decre^^ * 
againBt 
representa- 
tive of 
deceased for 



210. tTnles^ othendfie ordered by the Ooait, warrants for 0L9Jk 
^Jimiti^ of decrees shall be made returnable within tv^o taonthg 

from the date of issue. 

211. If the decree be agtdnst a party as the legal represen- 8. 262. 
tadtef of a deceased person^ and the decree be for money to be paid 

6^t oi the property of the deceased^ it may be execnted by the 



monej to be attachment and sale of any such property : 

paid out of ^ '^ tr ir J 

If no such property remains in the possessian Of the judg-» 



deceased's 
property, 



Cecred , 
against' 
surety. 



ment-debtor^ and he fails to satierfy the Oonrt that be has duly 
applied such property of the deceased as is proved to have 
come into his possession^ the decree may be execnted against fbe 
jttdgmenfrdebtor to the extent of the property not daly applied 
by him^ in the same manner as if the decree had been against him 
personally. 

212. Wheuerer a person has^ before the passing of a decree 8. 253. 
in an original suit^ become liable as surety for the performance 
of the same or of any part thereof^ the decree vobj be exeooted 
against him to the extent to which he has rendered himself liable^ in 
the -same manner as a decree may be executed against a defendant : 

Provided that such notice in writing as the Court in each case 
thinks sufficient has been given to the surety. 

213. Every decree or order directing a party to pay money, 8. ^54. 
as compensation or costs^ or as the alternative to some otfaer relief 
granted by the decree or order, or otherwise, may be enforced by 

the imprisonment of the judgment-debtor, or by the attachment and 
«(ale of his property in manner hereinafter provided, or by both. 

Deovee lof 2l4. If the decree be for mesne profits or any other matter g, 255. 

^Tother^ *" ^^ atoonnt of which in money is to be subsequently determined^ the 
matter, property of the judgment-debtor may^ before the amount d«e from 
which to be Um under the decree has been ascertainod, be attached as in the case 
^^^ned5 ^^^^ ordinary decree for money. 

Power to 
direct 
immediate 
execution of 
decree for 
money not 
exceeding Rs. 
1,000. 



T\ ■ ■ Jri Ml ^^^ 

money. 



JI15. When a decree is passed for a fsmn of money only, and 8* 856. 
die amount decreed does not exceed the sum of one thousand 
rupees, the Court may, when passing the decree, on the oral ap- 
plication of the decree-holder, order immediate execution thereof 
by the issue of a warrant directed either against the person of the 
judgment-debtor if he is within the local limits of the jurisdiction of 
the Court, or against hia moveable property^within the same limits. 
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flL9.9. 216- All money payable un^r a decree gball be paid as fol- Modes of 

*'*'*' paying money 

0. 257. lows (namely) "^-r^ under decree. 

(a) into the Court whose dnty it is to execute the decree ; or ^ 

(h) out of Court to deoree-holder ; or 

(c) otherwise as the Court which made the decree directs, 

s.a57A. 817. Every agrewiept to give time for the satisfaction of Agraemenito 
a jadgment-debt shall be void unless it is made in consideration judgment- 
and with the pauption of the Court which passed the decree^ and ^^^' 
puoh Court deems the cousideration to be under the circnmstanoei ... 
reaooi^ble. 

Every agreement forthesatisfaiction of a judgmentrdebt, which Agreement 

• * f ^or satififao* 

provides for the payment, directly or indirectly, ot any sum in tion of 

excess of the sum due or to accrue due under the decree, shall be Jj^^f"*®^*" 

void unless it is made with the like sanction. 

Any sum paid in contravention of the provisions of this.Rui^ 
shall be applied to the satisfaction of the judgment-debt ; and the 
surplus, if any, shall be recoverable by the judgment-debtor. 

Tliis is an interference with the general law of contract, which cannot, on the 
widest interpretation of the terms, be held to be a matter of procedure or practice i 
it is submitted that this role is dearly ultra vires. The last paragraph of the role 
indeed purports to giye to the jndgment>4ebtor a right of action, to recorer money 
paid Yolontarily and not under a mist$(ke of fact (a) 

■• 259. 218. If any money payable under a decree is paid out of Payment to 
Court, or the decree is otherwise adjusted in whole or in part to the holder." 
satiafaotipn of the decree-holder, or if any payment is made in pur^ 
■uanceof an agreement of the nature mentioned in Rule 217, the 
decree-holder shall certify such payment or adjustment to the Court 
whose duty it is to execute the decree. 

The judgment-debtor also may inform the Court of such pay- 
ment or adjustment, and apply to the Court to issue a notice to the 
decree-holder to show cause, on a day to be fixed by the Court, why 
sqch payment or adjustment ahouldnot be recorded as certi^ed ; and . * 
if, after due service of such notice, the decree-holder fails to appear 
on the day fixed, or having appeared fails to show cause why the 
payment or adjustment should not be recorded as certified, the Court 
shall record the same accordingly, 

(a) Bui see s. 16, p. 30, ant0^ 
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200 THB EXECUTION OF DECREES. [BnLES-2.19 & 220. 

TJiiless such a payment or adjustment has been certified aaafore- O J'.C. 
said^ it shall not be recognized as a payment or adjustment of the 
decree by the Court. 

It may be doubted whether the last paragraph of this role is vaUd ;. it proyides 

in effect, that a party shall not be a1^ liberty to give any eyidence of a certain fact 

except that prescribed by this mle. It is possible, howeyer, that the Explanation to 

J of 1872. section 6 of 'the Indian Eyidence Act, 1872, may apply ; since by section 9 of the 

Principal Act the rules made thereunder haye the force of law. 

Decreesfor 219. If the decree be for any specific moveable^ or for any 8. 259. 

moyeablee. share, in a specific moveable, it may be enforced by the seizure, if 
practicable, of the moveable or share, and by the delivery thereof 
to the party to whom it has been adjudged, or to such person as 
he appoints to receive delivery on his behalf, or by the imprison- 
ment of judgment-debtor, or by attaching his property or by both 
imprisonment and attachment if necessary. 

When any attachment under th^s Rule has remained in force 
for six months, if the judgment-debtor has not obeyed the decree 
and the decree-holder has applied to have the attached property 
sold, such property may be sold, and out of the proceeds the Court 
may award to the decree-holder, in cases where any amount has 
been fixed under Rule 172, such amount, and, in other cases, such 
compensation, as it thinks fit, and shall pay the balance, if any, to 
the judgment-debtor on his application. 

If the judgment- debtor has obeyed the decree and paid all. 
costs of executing the same which he is bound to pay, or if, at the 
end of six months from the date of the attachment, no application 
to have the property sold has been made, or, if made, has been 
refused, the attachment shall cease to exist. 

The second paragraph of this role giyes power to the Conrt to award "com- 
pensation", that is, damages, not awarded bj the decree ; and so far enables it to 
vary its decree, (a) 

E. — Of Attachment of Property, 

Property lia- 220. The following property is liable to attachment and sale 8. 866. 

mLt and sale ^^ execution of a decree (namely), goods, money, bank-notes, 

in ezecntion cheques, bills of exchange, hundis, promissory-notes, Government- 
of decree* 

securities, bonds or other securities for money, debts, shares in 

the capital or joint stock of any railway, banking or other public 



(a) See r. 174, and note thereto. 
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Company or Corporation^ andj exoepfc as hereinafter mentioned^ all 
other saleable moveable property, belonging to the judgment-debtor 
or over which, or the profits of which, he has a disposing power 
which he may exercise for his own benefit, and whether the same 
be held in the name of the judgment-debtor or by another person 
in trust for him or on his behalf : 

Provided that the following particulars shall not be liable to 
such attachment or sale (namely) — 

(a) the necessary wearing apparel and bedding of the judg- 

ment-debtor, his wife and children ; 

(b) tools of artisans, and where the judgment-debtor is an agri- 

culturist, his implements of husbandry and such cattle 
and seed grain as may, in the opinion of the Court, be 
necessary to enable him to earn his livelihood as such ; 

(e) the materials of houses and other buildings belonging to, 
and occupied by, agriculturists ; 

{d) books of account ; 

(e) mere rights to sue for damages ; 
(/*) any right of personal service ; 

(g) stipends and gratuities allowed to military and civil pen- 
sioners of Government, and political pensions ; 

(h) the salary of a public officer or of any servant of a Rail- 
way Company or local authority to the extent of— 

(i) the whole of the salary, where the salary does not 

exceed Rs. 20 monthly ; 
(ii) Rs. 20 monthly, where the salary exceeds Rs. 20 

and does not exceed Rs. 40 monthly ; and, 
(iii) one moiety of the salary in any other case ; 

(i) the pay and allowances of persons to whom the Native 
Articles of War apply ; 

(f) the wages of labourers and domestic servants ; 

(fc) an expectancy of succession by survivorship or other merely 

contingent or possible right or interest ; 
(I) a right to future maintenance ; 
(m) any allowance declared by any law passed under the Indian 

Councils Act, 1861, by a Governor, or a Lieut.-Govemor 

in Council to be exempt from liability to attachment or 

sale in execution of a decree ; 
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(n) where the judgment-debtor is a person liable for the pay- C.F.C. 
ment of land-revenue, any moveable property which 
under any law applicable to him is exempt from sale for 
the recovery of an arrear of such revenue. 

Explanation. — The particulars mentioned in clauses {y), {h), (i)j 
(j), and (m) are exempt from attachment or sale whether before 
or after they are actually payable : 

Provided also that nothing in this Rule shall be deemed 

(a) to exempt the materials of houses and other buildings from 

attachment or sale in execution of decrees for rent, or 
(6) to affect the Army Act, 1881 , or any similar law for the time 
being in force. 

Thig rule clearly deals with substantive law ; a provision declaring the liability 
of property to, or its exemption from, the process of the Coort deals with the rights of 
the parties, and not with the mecuis whereby those rights are enforced ;(a) it is 
therefore submitted that this rule is ultra vires. It will, however, probably be held 
that section 266 of the Code of Civil Procedure, to which this rule corresponds, applies 
to the Small Cause Court, since it contains the law administered by the High Court 
in this matter. (&) 
44 A 45 ^^ Army Act, 1881.— The correct title of this Act is the Army Act.(c) The 

Vict., c. 58. reference to the Army Act is contained in a proviso to the portion of section 266 
which declares the various classes of property liable to be taken in execution ; the 
provisions of the Army Act therefore constitute an exception to this general law. 
Under section 136 of the Army Act the pay of an officer or soldier of the regular forces 
of the Crown must be paid without any deduction, unless such deduction be authorised 
by an Imperial Act, a royal warrant, or an Act of the Governor-General of India in 
Couucil i and under section 141 assignments of, or charges on, such pay are void.((i) 
Section 151, which gave jurisdiction over persons subject to military law to the 
Small Cause Court, and authorised that Court to attach one half of the pay or public 
money payable to the judgment-debtor, has been repealed.((i) The right of an officer 
to pay is not a debt, and cannot be attached under the general law (e). Thus there 
appears to be no method of proceeding against the pay of a military officer before 
it reaches his hands. 

Powertosum- 221. The Court may, of its own motion or on the application 8. 267 

mine^pOTswTs ^* *^® decree-holdor, summon any person whom it thinks necessary, 

as to property an^ examine him in respect to any property liable to be seized in 
liable to be . .^ • j. .^ 

seised. satisfaction of the decree, and may require the person summoned to 



(a) See s. 9, note, p. 12. 

(b) See s. 16, note p. 20. 

(c) S. 1, note, p. 1. 

(d) See pp. 129, 132. 

(e) Bansi Lall v Mercer, 1876, 7, N-W. P, ^. 0. Rep., 88^ 
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C^y«0. prodaoe any documenfc in his possession or power relating to such 
property and, before issuing the summons, of its own motion, shall 
declare the person on whose behalf the summons is so issued. 

S. 268. 222. In the case of (a) a debt not secured by a negotiable ^tta^^hment 

instrunient, (b) a share iu the capital of any public Company or Cor- and other 
poration, (c) other moveable property not in the possession of the ™ropertv°not 
judgment-debtor, except property desposited in, or in the custody ^" P^^^s^ioii 

of judgment* 

of, any Cou»^t, the attachment shall be made by a written order debtor, 
prohibiting, — 

(a) in the case of the debt, the creditor from recovering the 
debt and the debtor from making payment thereof until 
the further order of the Court; 
{b) in the case of the share, the person in whose name the share 
may be standing, from transferring the same or receiving 
any dividend thereon ; 
(c) in the case of the other moveable property except as afore- 
said, the person in possession of the same from delivering 
it over to the judgment-debtor. 
A copy of such order shall be fixed up in some conspicuous 
part of the Court-house and another copy of the same shall be sent, 
in the case of the debt, to the debtor, in the case of the share, to 
the proper officer of the Company or Corporation, and in the case 
of the other moveable property (except as aforesaid), to the person 
in possession of the same. 

A debtor prohibited under Clause (a) of this Rule may pay the 
amount of his debt into Court, and such payment shall discharge 
hifu as efiFectually as payment to the party entitled to receive the 
same. 

223. Such order shall also, in the case of any such debt, share, Procedure on 
or other moveable property, for the recovery of which a suit might of such debt, 
be instituted in the Court, and may, in cases in which such suit moJeable*^^^ 
would lie in another Court, call upon the person prohibited from property, 
paying, transferring or delivering over such debt, share or other 
property as aforesaid (hereinafter called the garnishee) to attend the 
Court upon a day thereby fixed and to show cause why he should 
not pay, or bring into Court such debt, share or other property. 

If, upon the day so fixed, the garnishee pays or brings into 
Court the debt, share, or other property, he shall be fully dis- 
charged from all liability in respect thereof to the party entitled tg 
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receive the same. Otherwise the Court may, on the day so fixed, C.PXk 
order execution to issue against the garnishee, or if the garnishee 
dispute his liability, may proceed to try the claim as a regular suit 
instituted on the day od which the order for attachment was made. 

This rule is new ; it adopts the English garnishee practice, (a) This procedure 
mnst be employed in all cases in which a suit woold lie in the Small Cause Conrt 
against the garnishee in respect of the attached property ; where snch snit would not 
be within its jurisdiction, the Court has a discretion as to the issue of a garnishee 
order, and probably wiU not grant it unless it be shown that the claim of the judg- 
ment-debtor is dear and xmdisputed. The Court has no jurisdiction to try a claim 
between the judgment-debtor and the garnishee which is beyond its jurisdiction in 
value or subject-matter. A prior equitable assignment of a debt has priority over 
an order of attachment, (b) The order creates no debt as between garnishor and 
garnishee, (c) It would Reem that the garnishee may set- off a debt due to him by 
the judgment-debtor at the date of the order, but not a debt accruing after the 
attachment i(d) he cannot set off a claim which might form the subject-matter of 
a suit between himself and the judgment-debtor, but which he could not plead by 
way of defence to a suit brought against him by the latter, (e) In order to prevail 
against the assignee in insolvency, the judgment-creditor must have actually re- 
ceived the debt, without notice of the insolvency ; it is not sufficient to obtain the 
undertaking of the garnishee to pay the amount. (/) Payment into Court under 
the order is a sufficient discharge to the garnishee, and the judgment-creditor is 
entitled to the fund, notwithstanding the subsequent execution of a composition 
deed. (9) The fact that the decree, under which the order was obtained, is sub- 
sequently set aside, does not affect the discharge of the garnishee. (A) 

224. In the case of the salary of a public officer or the ser- S. 368. 
vant of a Railway Company, the attachment shall be made by a 
written order requiring the officer whose duty it is to disburse the 
salary to withhold every month such portion as the Court may direct, 
until the further orders of the Court. 

Every such officer may from time to time pay into Court any 
portion so withheld, and such payment shall discharge the Govern- 
ment or the Railway Company, as the case may be, as effectually 
as payment to the judgment-debtor. 

■ — - — - 

(a) See E. S. C, ord. 46} County Court Rules, 1889, ord. 26A. 

(6) jRe General Horticultural Co., Ea parte Whitehouse, 1886, 82 Ch. D., 612 1 
Badely v. Consolidated Bank, 1888, 88 Ch. D., 288. 

(c) Re Combined Weighing Co., 1889, 43 Ch. D., 99. 

((£) Tapp V. Jones, 1876, L. B-., 10 Q. B., 591, 698 ; Sampson v, Beaton, Ac, By. 
Co., 1874, Ibid, 28. 

(e) Stumore v, CampbeU & Co., 1892, 1 Q. B., 814. 

(/) Re Treheame, 1891, 60 L. J., Q. B., 60 j 68 L. T. Eep., 798. 

Ig) Culverhouse v, Wickens, 1868, L. E., 8 C. P., 296. 

^/>) Re Smith, 1888, 20 Q. B. P., 821. 



Digitized by 



Google 



BULEs 225 — 227.] ths exbcutiom oi^ dicbus* 205 

O.P.O. A copy of every such order shall be fixed up in a conspicuous 
part of the Court-house and shall be served on the officer so required* 
« 269 225. If the property be moveable property in the possession Attaoliment . 

" , of movGAblo 

of the judgment-debtor, other than the property mentioned in the property in 

first proviso to Rule 220, the attachment shall be made by actual ?JS^^Ji.^' 

seizure, and the attaching officer shall keep the property in his own debtor. 

custody or in the custody of one of his subordinates, and shall be 

responsible for the due custody thereof : 

Provided that when the property seized is subject to speedy ProviioB, 
aud natural decay, or when the expense of keeping it in custody 
will exceed its value, the proper officer may sell it at once. 

Provided also that the officer attaching property under this 
Rule shall, notwithstanding the provisions of the former part 
thereof, act in accordance with such rules as the Local Govern- 
ment may, under the provisions of Section 269 of the Code, from 
time to time, make. 

Moveable property on the person of the judgment-debtor or other person cannot 
be seized under the warrant of attachment, (a) Section 269 of the Code does not 
applj to the Small Cause Court; (6) rules on tlic matters referred to ahoold 
therefore be made by the High Court, (c) 

S. 370. 226. If the property be a negotiable instrument not de- Attachment 
posited in a Court, nor in the custody of a public officer, the ?* J®8otiaWe 
attachment shall be made by actual seizure, and the instrument 
shall be brought into Court and held subject to the further orders 
of the Court. 

8. 271. 227. No person executing any process under the provisions of 8ei«nre of 

these Rules directing or authorizing eeizure of moveable property bS^M,"^ 
shall enter any dwelling-house after sunset and before sunrise, 
or shall break open any outer door of a dwelling-house. But, 
when any such person has duly gained access to any dwelling-house, 
he may unfasten and open the door of any room in which he has 
reason to believe any such property to be : 

Provided that, if the room be in the actual occupancy of a Seisure of 
woman, who, according to the customs of the country, does not P"^P®^ "* 
appear in public, the person executing the process shall give notice 
to her that she is at liberty to withdraw ; and after allowing a 

(a) Buling of Full Bench, Hadraa Small Cause Court, 2nd April 1886, 

(h) C. P. C, 8. 8. 

(c) See Doniba7 Bules, rr. 22 to 28, Ukfra, pp. 291—8, 
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reasotiable time for such woman to withdraw, and giving her every C.V.Qi 
^reasonable facility for withdrawing, he may enter such room for 
. the purpose of seizing the property, using at the same time every 
precaution, consistent with these provisions, to prevent its clandes- 
tine removal. 

Attacl>?»ent 208. Tf the property be deposited in, or be in the custody g, 379, 

deputed m ^^y ^^7 Oourt or public officer, the attachment shall be made by 
Court or with ^ notice to such Court or officer, requesting that such property and 
officer. any interest or dividend becoming payable thereon, may be held 

subject to the further orders of the Court from which the notice 
issues: 
Proviso. Provided that, if such property is deposited in, or is in the 

custody of, a Court, any question of title or priority arising bet- 
j?een the decree-holder, and any other person, not being the judg- 
ment-debtor, claiming to be interested in such property by virtue 
of any assignment, attachment or otherwise, shall be determined by 
such Court. 
Attachment 229. If the property be a decree for money passed by the 8. 273. 

money. Court, the attachment shall be made by an order of the Court 

directing the proceeds of the former decree to be applied in satis- 
faction of the latter decree. 

If the property be a decree for money passed by any other 
Court, the attachment shall be made by a notice in writing to such 
Court under the hand of the Judge of the Court which passed the 
decree sought to be executed, requesting the former Court to stay 
the execution of its decree until such notice is cancelled by the 
Court from which it was sent. The Court receiving such notice 
shall stay execution accordingly, unless and until 

(a) the Court which passed the decree sought to be executed 

cancels the notice, or 
(h) the holder of the decree sought to be executed applies to 
the Court receiving such notice to execute its own decree. 
On receiving such application, the Court shall proceed to exe- 
cute the decree and apply the proceeds in satisfaction of the decree 
sought to be executed. 
Attachment III tbe case of all other decrees the attachment shall be made 

of other ^y ^ notice in writing, signed by the Registrar, to the holder of 
the decree sought to be attached, prohibiting him from transfer- 
ring or charging the same in any way ; and, when such decree has 
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AV.O. been passed by any other Courts also by sending to suoh Court a 
like notice in writing to abstain from execating the decree sought 
to bo attached until such notice is cancelled by the Court from 
which it was sent. Every Court receiving such notice shall give 
effect to the same until it is so cancelled. 

The holder of any decree attached under this section shall be Decpee-hoia- 

.1/^ ., 1.1. . -era to give 

bound to give the Court executing the same such information and mfonoation. 
aid as may reasonably be required. 

The words *^ which passed the decree sought to be executed," and " from which it 
was sent,'* are eyidentlj inserted by mistake. This role is of coarse not binding npon 
any Court other than the Small Cause Court ; the former Court will, however, act 
under section 278 of the Code of Civil Procedure, of which this rule is a transcript. 

8. 375. 230. If the amount decreed with costs and all charges and Order for 
expenses resulting from the attachment of any property be paid attachment 
into Court, or if satisfaction of the decree be otherwise made^*^¥^^*^- 

, tion of 

through the Court, or if the decree is set aside or reversed, an decree. 
order shall be issued, on the application of any person interested 
in the property, for the withdrawal of the attachment. 
Q, 276. 231. When an attachment has been made by actual seizure Private 

or by written order duly intimated and made known in manner pro^rty" 

aforesaid, any private alienation of the property attached, whether ^^^ attach- 

ment to be 
by sale, gift, mortgage or otherwise, and any payment of the debt void. 

or dividend, or a delivery of the share, to the judgment-debtor 

during the continuance of the attachment, shall be void as against 

all claims enforceable under the attachment* 

This is matter of substantive law. (a) 

8, 377. 232. If the property attached is coin or currency-notes, the Court may 

Court may, at any time during the continuance of the attachment, oreurrenoy 
direct that such coin or notes, or a part thereof sufficient to satisfy ^o*^ attach- 
the decree, be paid over to the party entitled under the decree to to party enti- 
receive the same. 

8. 278. 233. If any claim be preferred to, or any objection be made Investigation 
to the attachment of, any property attached in execution of a decree, and objeo- ' 
on the ground that such property is not liable to such attachment, ^'^'^♦^V 
the Court shall proceed to investigate the claim or objection with attached 
the like power as regards the examination of the claimant or ob- ^^^^ ^* 
jector, and in all other respects as if he was a party to the suit, 

(a) See s. 16 ; compare Sale of Goods Aot^ 1898, s. 29. 56 4 67 Yioi^^ 

c,71. 
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Provided that do such investigation shall be made where the C.P.G, 
Court considers that the claim or objection was designedly or un- 
necessarily delayed. 
Postpone- If the property to which the claim or objection applies has 

ment o e. j^^^^^ advertised for sale, the Court may postpone the sale pending 

the investigation of the claim or objection. 
Limmtion 284. A claim or objection under Rule 233 or 386 or Section 

OT'<5)ieo^n. ^^ ^^ *^® Principal Act in respect of any property attached or 
seized or in respect of the proceeds or value thereof must be pre- 
ferred within five days from the date of the attachment or seizure. 
No claim or objection preferred after five days will be admitted 
unless by order of the Court. 

Partionlanof 235 • The claim or objection shall be in writing and shall 
jeotiozu contain, in addition to the particulars required to be contained in 

applications generally, a statement of the description and value of 

each article of property claimed. 

Evidenoe (a 286. The claimant or objector must addnce evidence to show 8. 279. 

by claimMit. *^^* ** *^® ^^*® ^^ *'^® attachment he had some interest in, or was 
possessed of, the property attached. 

Beleaae of 237* If upon the said investigation the Court is satisfied that, 8. 280. 

Sti^mei^™ for the reason stated in the claim or objection, such property was 
not, when attached, in the possession of the judgment-debtor or of 
some person in trust for him, or that, being in the possession of the 
judgment* debtor at such time, it was so in his possession, not on 
his own account or as his own property, but on account of or in 
tiTist for some other person, or partly on his own account and partly 
on account of some other person, the Court shall pass an order 
for releasing the property, wholly or to such extent as it thinks fit, 
from attachment. 
Disaliowanoe 238. If the Court is satisfied that the property was, at the 0, 281, 

lease ot at^* *^°^® ^* ^*^ attached, in possession of the judgment-debtor as his 
taohed pro- q^^^^ property and not on account ot any other person or was in the 
possession of some other person, in trust for him, the Court shall 
disallow the claim. 
GoBtmnanoe 289. If the Court is satisfied that the property is subject to a 8. 289 

iraW^to^^^* mortgage or lien in favour of some person not in possession, and 
olaiiii of in- thinks fit to continue the attachment, it may do so, subject to such 



ovnbranoer* 



mortgage or li^n. 
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& F«a 240. The party againsfc whoa aa order tinder Rules 237 , 238 Saving of 
8. 283. or 239 is passed may institate a suit to establish the right which he biiah right to 
olaistt to the property i* dispute, but, subject to the result of such p^/^ ^'^ 
ftuiti i£ any, the order shall be conclusive. 

• ***■ 241. The Court may order that any property which has been Power to oiv 
attached, or such portion thereof as may seem necessary to satisfy aS^dJedtobe 
the decTM^ shall be sold, and that the proceeds of such sale, or a "old and pro. 

jta^ a , CeGuS uO DO 

ramoieni portmn thereof, shall be paid to die party entitled under paidtoperion 
the decree to receive the same. entitled. 

8.285. 242. Where property not in the custody of any Court has Property at. 
been attached in execution of decrees of more Courts than one, the ^on of de^^ 
rule enacted in Section 286 of the Code, shall be deemed bindinar ^^ «' •^▼^f* 
on the Court* 

Thig role relates to the competing jnriidictions. of seyeral Conrts, not to the 
procedure ov practitse of the SomOI Caose Court, bat it will probacy be held to be 
SMde Q4ider the general power of the High Coart to regulate the procedure of Courts 
■ubject to its superintendence, (a) The City Civil Court, being a Court of Record, 
is of higher grade than the Small Cause Court. 

248. Unless the Court otherwise orders no attachment of Attaohmentt 
moveable property by seizure shall remain in force for more than 8 fo/^t'^- 

months • iods to remain 

in force. 

On the expiration of the said period of three months or such Prooedure on 
otlwr period (if any) as the Court may have ordered, the Court may, ^5**^ ^ 
on application being made to it, order that the property so attached 
be delivered to the judgment-debtor. If no such application be 
iiMida within three moothe next after the expiration of the said 
period, the Court may order that the said property be sold and, after 
paying out of the proceeds of the sale, the expenses of the sale and 
such other charges (if any) as may be payable thereout, the balanoo 
of each proceeds shall be retained in deposit. 

This role is new, and will prevent the inconvenience caused by reason of the 
judgment-creditor procuring the attaohment and seizure of property, and then taking 
no farther st^s. Tn anj case falling within rule 219, the judgment-creditor should 
apply that the order may direct the attachment to remain in force for six months. 



(a) C. P. C, s. 652. Bules under the High Courts Act must receive tbo sanction 
of the Governor in Council, p. 127, ante^ 

27 
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P, — Of Sale and Delivery of Property. C.P'.Oi 

(a) General Rules. 

Sales hy 244. Sales in execution of decrees shall be conducted by an 13. 286. 

d ^fcT/^'^d 0®^®^ ^^ *^® Court or by any other person whom the Court may 
how made, appoint, and, except as provided in Rule 249, shall be made by 
public auction in manner hereinafter mentioned. 

Proclamation 245. When any property is ordered to be sold by public auc- 13. 287. 

of sales by ^j^j^ • ^^ execution of a decree, the Court shall cause a proclamation 
tion. ' of the intended sale to be made in the English language. Such 

proclamation shall state the time and place of sale, and shall specify 
fairly and accurately as possible — 
(a) the property to be sold ; 
(6) any incumbrance to which the property is liable ; 

(c) the amount for the recovery of which the sale is ordered ; 

and 

(d) every other thing which the Court considers material for 

the purchaser to know in order to judge of the nature and 

value of the property. 

For the purpose of ascertaining the matters so to be specified, 

the Court may sunmion any person whom it thinks necessary, and 

examine him in respect to any such matters, and require him to 

produce any document in his possession or power relating thereto^. 

Indemnity of 246. No Judge or other public officer shall be answerable 13. 288. 
Jndgea^ Ac. ^^^ ^^^ error, mis-statement or omission in any proclamation 

ijnder Rule 245, unless the same has been committed or made 

dishonestly. 

This is matter of snbstantiye law ; as to the liability of Judges and officers at 
the Court, see note to section 18«(a) 

Proclamation. * 247. The proclamation shall be made by fixing up a copy s, 289. 
thereof in a conspicuous part of the Courc-house. 

Provided that the Court or a Judge may, in any case, in its or 
his discretion, direct that the proclamation be made in any other 
xnanner. 

Time of sale. 248. Except in the case of property mentioned in the first 13. 290» 
proviso to Rule 225, no sale under this chapter shall, without the 

consent in writing of the judgment-debtor, take place until after 

' " ■ ■ .' ^ '^. 

(a) p. 26. 
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CLP.C. the expiration of at least fifteen days calculated from the date on 
which the copy of the proclamation has been fixed up in the Court*' 
house. 

B. 291. 249. The Court may in its discretion adjourn any sale under Power to ad. 

this chapter to a specified day and hour, and the oflScer conducting ^^^""^ ®* 
any such sale msky, in his discretion, adjourn the sale recording his 
reasons for such adjournment. Whenever a sale is adjourned under 
this Rule for a longer period than seven days, a fresh proclamation 
under Rule 247 shaU be made, unless the judgment-debtor consents 
to waive it. Every such sale shall bo stopped if, before the lot is Stoppage of 
knocked down, the debt and costs (including the costs of the sale) of debt and 
are tendered to such oflSicer, or proof is given to his satisfaction *^^»°^^^ 
that the amount of such debt and costs has been paid into the ment. 
Court. 

8»292. .250. No officer having any duty to perform in connection officers of the 
with any sale under this chapter, nor any other officer of the Court bid^r^orbny 
shall either directly or indirectly bid for, acquire or attempt to property eold. 
acquire, any interest in any property sold at such sale. 

Bm 293. 251. The deficiency of price (if any) which may happen on a Defaulting 
re-sale under these Rules by reason of the purchaser's default, and ^werable 
all expenses attending such re-sale, shall be certified to the Court ^^'^^■•^y'®* 

* - by the officer holding the sale, 

and shall, at the instance of either the judgment •creditor or 
the judgment-debtor, be recoverable from the defaulter under the 
rules contained in this chapter for the execution of a decree for 
money. 

A rule of Court cannot give a right of snit, much less a summary remedy of this 
kind { the conditions of sale shooldy therefore, in each case contain a provision 
similar to the second paragraph of this role, and the signature of the purchaser should 
be obtained thereto* 

Urn 294. 252« No holder of decree in execution of which property is D^eree-hoider 
sold shall, without the express permission of the Court, bid for or or buy pro-^' 
purchase the property. perty TP^thout 

* *^ *^ 'f permission. 

When a decree-holder purchases with such permission, the ^^ decree-hol- 
purchase-money and the amount due on the decree may, if he so amou^of de' 
desires, be set-ofE against one another, and the Court shall enter ^en^at^ ^^- 
up satisfaction of the decree in whole or in part accordingly. ^^^^ 
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When a deor^e-lioyer pnrdbaseB, hf kimaelf or thr^ngiii 
aiMtiier person^ witkout Biftch permiaaioa^ Ike Coart may, if it thinke 
&tj on the application of the jadgraent-debtor or any other peiWHi 
interested in the sale^ by order aet aisde the sale; and the co3ts of 
Buch applicatioa and order, and any deficiency of price which may 
happen on the re-sale, and all expenses attending it, shall be paid 
by the decree-holder. 

Tl^e diBcretion giren to the Court by tbia mlie sboold bo exeroised in fi^voor ^i 
the decree-holder only after iv careful consideration of the circumstances of each paae. 
The order is made in the absence of the debtor, and his interests should be carefuUj 
ooniidered. It is evidently the interest of the deoree-hoMer to obtain the p*epei4j 
ctf iki^ iebtor at as tow a price aa poesibLe, and to exeoii;to the deovee agaimt ttw 
debtor I6r any balanoe whioh to^y reuuun due. In the generality of caae* tbjs 
property attached will be articles which are readily marketabloi and the only effect 
of giving the decree-holder liberty to bid will be to tempt him to damp the sale. 
Permission should only bo granted -when it is shown that the market for the par- 
tiouJLar property is restricted, and the decree -holder has a fecial interest in pur. 
chasing it, and a roserro price should be fixed. The present practice in the Uigh Ooort 
Is, under special circumstances, as in mortgage decrees, to allow the auetioneer to 
adjovcn the sale tor a week, if no svfieient bid be obtained, to enable tha da o— o * 
holder to apply to ti^ Co«vt for taave to bi(d j in some oase«» leoive haa beoft fiTom 
to the decree-holder to make one bid only, which practically enables him to put a 
9t9BTV9 i^ce i:^pon the property ; he nay also be i^lowed to bid a fixed 9iHm{a) or 
the amount of the decree and costs. The conditions of sale should state that the 
^udgmont-creditor is, or is not, at liberty to bid, as the case may be. 

Proceedftof 253. Whenever assets are realized Vy sale or otlieirwUe in 8, 295. 

Mde^^be e«eeation of « cleoree, and wore persons than one hav^ prior to 
dirided rate- ^ realif^tioi^^ applied to the Couft by which suob asftet^ me hM. 
deore^^^^ for «Rectttiw of di^weea for nwiey ^jgainst the same judgiwnt. 
holders. debtor, and have not obtained satisfaction thereof, the asset* alter 

deducting the co;»ts of the realisation^ shall be divided rateably 

aoaoBg all sach parsons : 

Provided as fofloww :— 

l^rovlso (**) w^®^ ^^y property is sold subject to a mortgage or charge, 

whero the mortgage or incumbrancer shaU not as snoh be en- 

property i$ 

Bold subject titled to share in any surplus arising fromsach sale : 

tomcrtgajfe. ^j^^ when any property liable to be sold in ex^pntiott of a 

decree is subject to a mortgage or charge, the Oo^rt may. 



(a) See Shoonath Doss v. Janki Pi-osad Singh, 1888, 16 Cal., 132, p. 137. As to 
the effect of leave to bid, see Mahabir Pershad Singh v. Macnaghten, P. C, 18S9, 16 
Cal., 68^ p. 602; Gunga Pershad «. Jawakir Binc^, ISM, IS OaL, 4. 
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wU(b die ftSseoA of Hxb mortgege^ ar ineambraucer^ order 

that tbe property be 9old free frow (he mortgage ^ 

«karge, giving to ti&e mertgagee or ine^mbraneev i^be 

•ame rigbt agaiii9t tbe prooeed* of the aale a^ be bad 

agaimst tbe property sold : 

If all or any such assets be paid to a person not entitled tp 

receive the same^ any person so entitled may sne such person to 

compel him to refund the assets. 

Nothing in this Rale affects any right of the Government. 

The second paragraph of this rale, which purports to give a right of action to a 
person aggrieyed by an order of the Court against the person benefitting thereby, 
would seem to be ultra vire9.{a) Probably, howerer, section 296 of the Code wiH be 

(5) Sulea as to Moveable Property. 

8, 296. 964* Xf tbe pr^>erky to be sold be a negotiable iastfwaent Boles as to 
or a share in a^y poblio ConajMuay oar Corporation^ the Conrt Boay, instruments 
iMtead ^f directing the sale to be made by pnblio auction^ aoitbo- ^y[J"^* ^^ 
rize the sale of snch instrnment or share through a broker at the companies, 
miyrkejb rate of the daty. 

8. 297. 980* ^A ^be ease of other moveable property^ tbe prioe of ?9jvfjN9ii Ur 
^aeSi lot sbftU be paid for at the time of sale> or as soon aftear as able property 
ibe officer holding tbe sale directs^ and^ in def auU of paynaeat, the ^^^* 
pvepei^y AaJi (oribwitb be again put np and sold. 

On payment of the purchase-money, the officer holding tbe 
Bale sbaH grant a receipt for the same, and tbe saie sbaH become 
absolute. 

8, 298« 266. No irregularity in publishiDg or condacting tbe sale of Irregularity 
moveable property shall vitiate the sale ; but any person sustain- gai© ©f move- 
ing any injury by reason of such irregularity at the hand of any *^J® property 
ol3ier person may iastitute a suit against him for compensation, son injured 
or (if such other person be the purchaser) for the reeovery of the °^^ "^^* 
specific property and for compensation in default of such recovery. 
Bee note to rule 258. 



8» a99< 



I, 257. When the property sold is a negotiable instrument or Beliyeryof 

BMhTftaVlMt 

otiher moveable property of which actual seizure has been made, property 
€he property shall be delivered to the purchaser. *^ii^^ 

(a) S. 9, note» p. 12, ante, (b) Bee b« 16^ note^ p. ^ fliite« 
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DeliTeryof 268. When the property sold is any moveable property to AF.C. 

property to wWch the judgment-debtor is entitled subject to the possession of ®- ®^^ 

iudment- some Other person, the delivery thereof to the purchaser shall be 

debtor en- made by giving notice to the person in possession prohibiting him" 

titled Biibjeot 

to lien. from delivering possession of the property to any person except 



Delivery of 
debts and of 
Bharesin 
pnblio com* 
panies. 



Transfer of 
negotiable . 
instruments 
and shares. 



the purchaser, 

259. When the property sold is a debt not secured by a 8. 301. 
negotiable instrument^ or is a share in any public Company^ the 
delivery thereof shall be made by a written order of the Court 
prohibiting the creditor from receiving the debt or any interest 
thereon, and the debtor from making payment thereof to any 
person except the purchaser, or prohibiting the person in whose 
name the share may be standing from making any transfer of the 
share to any person except the purchaser, or receiving payment 
of any dividend or interest thereon, and the manager,- secretary^ 
or other proper oflBcer of the Company from permitting any such 
transfer or making any such payment to any person except the 
purchaser. 

260. If the endorsement or conveyance of the party in B, 802« 
whose name a negotiable instrument or a share in any public. 
Company is standing is required to transfer such instrument or 
share, the Judge may endorse the instrument or the certificate of 

the share, or may execute such other document as may be neces- 
sary. 

The endorsement or execution shall be in the following form 
or to the like efEect :— 

'• A. B.y by C. D.f Judge of the Court of [or as the case may be) ; 
in a suit by E. F. against A. J5.*' 

Until the transfer of such instrument or share, the Court may, 
by order, appoint some person to receive any interest or dividend 
due thereon, and to sign a receipt for the same ; and any endorse^ 
ment made, or document executed or receipt signed, as aforesaid, 
shall be as valid and effectual for all purposes as if the same had 
been made or executed or signed by the party himself. 

VeatingbMer 261. In the case of any moveable property not hereinbefore g. dOS 
other pro- provided for, the Court may make an order vesting such property 
perty. ^^ ^^^q purchaser or as he may direct ; and such property shall vest 

accordingly. 
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&P.CL G.— 0/ Besistance to Execution. 

8, 828. 262. If, in the eijcecution of a decree for the possession of Procedure im 

-1.11 .<.! i» *^**® ®^ ®**' 

property, the offioer charged with the execution of the warrant is struction to 

resisted or obstructed by any person, the decree-holder may com- 5^J^*®° ®' 

plain to the Court at any time within one month from the time of 

I stlch resistance or obstruction. 

The Court shall fix a day for investigating the complaint, and 

shall summon the party against whom the complaint is made to 

answer the same. 

8, 329. 263. If the Court is satisfied that the obstruction or resis* Prooedare in 
tanbe was occasioned by the judgment-debtor or by some person *^ ^tSJJJJJion^by 
his instigation, the Court shall inquire into the matter of the com- jndgment- 

plaint, and pass such order as it thinks fit. his instiga- 

tion. 
8. 330. 264. If the Court is satisfied that the resistance or obstrnc- Procednre 

tion was without any just cause, and that the complainant is still ^^|.?Jj[ 
resisted or obstructed in obtaining possession of the property by oontinuee. 
the judgment-debtor or some other persou at his instigation, the 
Court may, at the instance of the decree-holder and without pre- 
judice to any penalty to which such judgment-debtor or other 
person may be liable, under the Indian Penal Code or any other xLY of 1860. 
la?^, for such resistance or obstruction, commit the judgment-debtor 
pr such other person to jail for a term which may extend to thirty 
days, and direct that the decree-holder be put into possession of 
the property. 

See note to rale 168 ; for the reasons there giyen it is submitted that rule 264 is 
vltr^ vire$f and that the proper course is for the person aggrieved to proceed under 
sections 183 and 186 of the Indian Penal Oode. The powers of the English County 
Courts in this respect have been expressly conferred by statute, (a) 

Ek 331. 265. If the resistance or obstruction has been occasioned by Procedure in 

any person other than the judgment-debtor claiming in good faith ^Qotionby 
to be in possession of the property on bis own account or on ac- claimant in 

' good f aithf 

count of some person other than the judgment-debtor, the claim other than 
shall be numbered and registered as a suit between the decree- debtw?*^** 
holder as plaintifE and the claimant as defendant; 

and the Court shall, without prejudice to any proceedings to 
which the claimant may be liable under the Indian Penal Code or 

(a) See 61 A 52 Viot^ 0,^1 ■.481. _, 
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any other law for the punishment of smik resistance or obstruction^ OL?.(l 
proceed to investigate the claim in the same manner and with the 
like power as if a suit for the property had been institnted by the 
decree-holder against the claimant under the provisions of Chap- 
ter V, 

and shall pass such order as it thinhs fit for executing or stay- 
ing execution of the decree. 

Every such order shall have the same force as a decree. 

If the claim is to be numbered and registered as a snit, it should be treated u 
a plaint, and stamped with the same ad valorem 8tamp.(a) Unless this be done, it 
seems doubtfal whether the Court hat jurisdiction in the matter; except in the 
eases specified bj the Act, the jurisdiction of the Court is in respect of iuiti,{h) 

Procedure in 288. If any person other than the judgment-debtor is dis- g, ZZI 

dispossessed possessed of any property in execution of a decree, and such per- 
dispu^n'^^ sun disputes the right of the decree-holder to dispossess him of 
right of de- such property under the decree, on the cfround that the property 

cree.hoMerto , -\. , . , . ... x s. i^ 

be put into WAS boua fide m his possession on his own account or on account of 

possession. f^jj^Q person other than the judgment-debtor, and that it was not 

comprised in the decree, or that, if it was comprised in the decree, 

he was not a party to the suit in which the decree was passed, he 

may apply to the Court. 

If after examining the applicant it appears to thd Court that 
there is probable cause for making the application, the Court shall 
proceed to investigate the matter in dispute ; and if it ^ds that 
the ground mentioned in the first paragraph of this Rmle dkists, it 
shall make an order that the applicant recover possession ^£ the 
property, and if it does not find as aforesaid, it shall dismis^ the 
application. ' 

In hearing applications under this Rule, the Court shall cdi- 
fine itself to the grounds of dispute above specified. 

The party against whom an order is passed under this Rale 
may institute a suit to establish the right which he claims to the i 
present possession of the property; but, subject to the result of ^ 
such suit, it any, the order shall be final. 
See note to rule 265. 

(a) Compare Amir Zama v. Nathu Mai, 1880, 9 AU., 896 ; Bai 6hH HajirajbcU 
V, Narotam Hargoyan, 1680, 13 Bom., 672. 

(b) Ss. 18, 26 ; and see p. 258, fott^ 

i 
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BULBS 267 — 269.] the execution of decrees, 217 

OLP.OL I^ ^ submitted that the proTision declaring the order of the Small Oanse Court 
to be final is ultra virea ; the rale-making authority has no power to give or take 
awaj anj right of appeal, (o) 

S. 333. 267. Nothing in Bale 265 or 266 applies to a person to whom Traofifer of 

the judgment-debtor has transferred the property after the instita- jSdgmi^t.^ 

tion of the suit in which the decree is made. ?®5*?' ?^*®' 

institation of 

H. — Of Arrest and Imprisonment. 

8. 836. 268. A judgment-debtor may be arrested in execution of a Arrest of 
decree at any hoar and on any day and shall as soon as practicable d^^^^'* ' 
be brought before the Court. 
Provided as follows : — 

(a) for the purpose of making an arrest under this Rule, no Proyiso. 
dwelling-house shall be entered after sunset or before 
sunrise, and no outer door of a dwelling-house shall be 
broken open. But, when tbe officer authorized to make 
the arrest has duly gained access to any dwelling-house, 
he may unfasten and open the door of any room in which 
he has reason to believe the judgment-debtor is to be 
found : provided that, if the room be in the actual occu- 
pancy of a woman who is not the judgment-debtor, and 
who according to the customs of the country does not 
appear in public, the officer shall give notice to her that 
she is at liberty to withdraw ; and, after allowing a rea- 
sonable time for her to withdraw and giving her every 
reasonable facility for withdrawing, he may enter such 
room for the purpose of making the arrest ; 
(6) When the decree in execution of which a judgment-debtor ProviBo. 
is arrested is a decree for money and the judgment- 
debtor pays the amount of the decree and the costs of 
the arrest to the officer arresting him, such officer shall 
at once release him. 

8. 337. 269. Every warrant for the arrest of the judgment-debtor Warrant foi 

shall direct the officer entrusted with its execution to bring him be- rect judg- 
fore the Court with all convenient speed, unless the amount which ™^u '"u®^*^L 
he has been ordered to pay, together with the interest thereon and »?• 
the costs, if any, to which he is liable, be sooner paid« 

(a) See 8, 9, note, p. 12, cmU. 

28 
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Proceedinga 270. (1) When a jadgment-debtor appears before the Court G«F«0» 

of judgmentl^ in obedience to a notice issued under Rule 203, or is brought before ■•*®^-^- 
debtor in \}^q Court after beiuef arrested in execution of a decree for money, 

obedience to " " 

ndtice nnder and it appears to the Court that the judgment-debtor is unable 
after arrest in ^i^om poverty or other suflBcient cause to pay the amount of the 
execution of decree or, if that amount is payable by instalments, the amount of 

Cl6CX!66 lOT 

money. . i any instalment thereof, the Court may, upon such terms, if any, as 
it thinks fit, make an order disallowing the application for his arrest 
^ and imprisonment, or directing his release, as the case may be. 

" (2) Before making such order the Court may take into con- 

sideration any allegation of the decree-holder touching any of the 
• following matters, viz. ; 

(a) the decree being for a sum for which the judgment-debtor 

was bound as a trustee or as acting in any other fiduciary 
capacity to account ; 

(b) the transfer, concealment or removal by the judgment- 

debtor of any part of his property after the date of the 
institution of the suit in which the decree was made, or 
the commission by him after that date of any other act 
of bad faith in relation to his property, with the object 
or effect of obstructing or delaying the decree-holder in 
the execution of the decree ; 

(c) any undue or unreasonable preference given by the judg- 

ment-debtor to any of his other creditors ; 

(d) his refusal or neglect to pay the amount of the decree or 

some part thereof when he has, or since the date of the 
decree has had, the means of paying it ; 

(e) the likelihood of his absconding or leaving the jurisdiction 

of the Court with the object or effect mentioned in clause 
(2), sub-clause (6) of this Rule. 

(3) While any of the matters mentioned in clause (2) are 
being considered, the Court may in its discretion order the judg- 
ment-debtor to be imprisoned, or leave him in the custody of 
an officer of the Court, or release him on his furnishing sufficient 
security for his appearance on the requisition of the Court. 

(4) A judgment-debtor released under thi^ Rule m^y be rQ-» 
arrested. 
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0:,VAi. (5) If the Court does not make such an order as is mentioned 
in clanse (1) it shall cause the judgment-debtor to be arrested^ and 
subject to these Rules^ commit him to jail. 

Tbis rule is made under the jurisdiction conferred by section 80 of the Act, under 
which the Court can suspend the execution of the decree. 

fl. 339. 271. No judgment-debtor shall be arrested in execution of a Judgment- 

decree unless and until the decree-holder pays into Court such sum g^gtence-"" 
as, having regard to the scales of monthly allowance payable for money, 
the subsistence of imprisoned judgment-debtors, fixed by law, the 
Judge thinks sufficient for the subsistence of the judgment-debtor 
from his arrest until he can be brought before the Court. 

When a judgment-debtor is committed to jail in execution of 
a decree, the Court shall fix for his subsistence such monthly allow- 
ance as he may be entitled to aocording to the said scales, or, 
where no such scales have been fixed, as it considers sufficient with 
reference to the class to which he belongs. 

The monthly allowance fixed by the Court shall be supplied by 
the party on whose application the decree has been executed, by 
monthly payments in advance before the first day of each month. 

The first payment shall be made to the proper officer of the 
Court for such portion of the current month as remains unexpired 
before the judgment-debtor is committed to jail, and the subsequent 
payments (if any) shall be made to the officer in charge of the jail. 

8. 340. 272. Sums disbursed by the decree-holder for the subsistence Subsistence- 

of the judgment-debtor in jail shall be deemed to be costs in the suit : ^gtg^n anit. 

Provided that the judgment-debtor shall not be detained in 
jail or arrested on account of any sum so disbursed. 

8. 341. 273. The judgment-debtor shall be discharged from jail. Release of 

(a) on the amount mentioned in the warrant of committal ^^^^ment- 

being paid to the officer in charge of the jail ; or 
(h) on the decree being otherwise fully satisfied ; or . 

(c) at the request of the person on whose application he has 

been imprisoned ; or 

(d) on such person omitting to pay the allowance as herein- 

before directed ; or 

(e) if the judgment-debtor be declared an insolvent, as pro- 

vided in Chap. XX of the Code ; 
(/) when the term of his imprisonment, as limited by Bulo 
274, is fulfilled; 
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220 DEATH, MARBIAGB AND INSOLVENCY, [eULES 274 — 2^7. 

Provided that, in tbe second, third and fifth oases mentioned C^.C^ 
in this Role, the judgment-debtor shall not be discharged without 
the order of the Court. 

A judgment-debtor discharged under this Rule is not thereby 
discharged from his debt; but he cannot be re-arrested under the 
decree in execution of which he was imprisoned. 

The debtor maj also be discharged by the order of the Insolvent Conrt.(a) 

Imprison- 274. No person shall be imprisoned in execution of a decree 8. 342. 

ment not to . , . t . i . . « 

exceed six for a longer period than six months ; 

months. 

When not to or for a longer period than six weeks if the decree be for the 

exceed six f 

weeks. payment of a sum of money not exceeding fifty rupees. 

Endorsement 275. The ofiJcer entrusted with the execution of the warrant g. 843. 

shall endorse thereupon the day on, and the manner in, which it 
was executed, and, if the latest day specified in the warrant for 
the return thereof has been exceeded, the reason of the delay, or 
if it was not executed, the reason why it was not executed, and 
shall return the warrant with such endorsement to the Court. 

If the endorsement is to the effect that such officer is unable 
to execute the warrant, the Court shall examine him on oath 
touching his alleged inability, and may, if it thinks fit, summon and 
examine witnesses as to such inability, and shall record the result. 



PART II. 
OP INCIDENTAL PROCEEDINGS. 



Chaptbb XIX. — Of the Death^ Mabbiaob and Insolvency of 

Parties. 

Ko abate- 276. The death of a plaintiff or defendant shall not cause 8. 361. 

^Sy's death *^® ^^^^ *^ ^^^^ ^ ^^^ right to sue survives. 

if right to sue 

saryiyes. 

Procedure in 277. If there be more plaintiffs or defendants than one, and 8. 362. 

oTone^o^^**^ any of them dies, and if the right to sue survives to the surviving 

several plain- plaintiff Or plaintiffs alone, or against the survivinflr defendant or 
tiffs or defen- ^ r -i i i /-. i 

dants, if right defendants alone, the Court shall cause an entry to that effect to 

to sue 

lurriTe, 

(a) 11 & 12 Vict., c. 21, s. 18. 
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RULBS 278'— 2d0.] DEATH^ KABBIAOB AND IKSOLYIKOT, 221 

ObPX^. be made on the record^ and the suit shall proceed at the instance 
of the surviving plaintiff or plaintiffs^ or against the surviving 
defendant or defendants. 

8. 363. 278. If there are more plaintiffs than one^ and any of them procedure in 
dies, and if the right t> sue does not survive to the surviving ^^n^'jj^*^ 

I plaintiff or plaintiffs alone, but survives to him or them and the Beveral plain- 

legal representative of the deceased plaintiff jointly, the Court to BneBuryiye 

may cause the legal representative, if any, of the deceased plaintiff to J^S^J^n. 

be made a party, and shall thereupon cause an entry to that effect *»tive of 

decoftsedt 
lo be made on the record and proceed with the suit. 

8. 865. 278. In case oi the death of a sole plaintiff or sole surviving Prooednre in 

plaintiff, the legal representative of the deceased may, where the Sreole or* 

rierht to sue survives, apply to the Court to have his name entered "ole^irvivMig 

. plaintifE. 

on the record in place of the deceased plaintiff, and the Court 

shall thereupon enter his name and proceed with the suit. 

8. 366. 280. li, within the time limited by law, no such applica- Abatement 

, tion be made to the Court by any person claiming to be the legal J[^^tten 

representative of the deceased plaintiff, the Court may pass an ^7 wpresen- 
order that the suit shall abate, and shall, on the application of the deceased 
defendant, award to the defendant the cost which he may have in- P^**^*^* 
curred in defending the suit, to be recovered from the estate of the 
deceased plaintiff ; 

or the Court may, if it thinks proper, on the application of the 
defendant, and upon such terms as to costs or otherwise as it thinks 
fit, pass such other order as it thinks fit for bringing in the l^al 
representative of the deceased plaintiff, or for proceeding with the 
suit in order to a final determination of the matter in dispute^ or 
for both those purposes. 

Explanation. — A certificate of heirship, or a certificate to col- 
lect debts, does not of itself constitute the person holding it the 
legal representative of the deceased. But when the person hold- 
ing any such certificate obtains thereby property belongfing to the 
deceased, he may be treated as a legal representative liable in 
respect of such property. 

The time limited hy law appears to be three years. Articles 176A and 175B 
of the second schedule to the Indian Limitation Act, 1877, relate only to applications 
Tinder sections 365 and 682, and sections 366 and 682, respectiyely, of the Code of Civil 
Frocedore; similar applications to the Small Cause Court will be made under role* 
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279 and 280 of these roles, and will fall nnder the general artiole 178, whioh prescribes C.P.O- 
a period of three yean, from the date when the right to apply aoonied, for ** applica- 
tions for whioh no period of limitation is provided elsewhere in this schedule." (a) 

The Court cannot pass a decree for a debt,(b) in favour of the representative of 
the deceased plaintiff, or proceed upon his application for execution, unless he pro- 
duce probate or letters of administration, or a succession certificate, (c) Where a 
plaintiff died intestate and insolvent the Court appointed a person to represent his 
estate, in order that the defendant might have some one against whom to move for 
dismis8al.(d) 

Procedure in 281. If aoy dispute arise as to who is the legal representa- g. 307, 

disp^te as to tive of a deceased plaintiff^ the Court may either stay the suit 

tfveof^^'*" until the fact has been determined in another suit, or decide at or 

deceased before the hearing of the suit who shall be admitted to be such 
plaintiff* , 

legal representative for the purpose of prosecuting the suit. 

The Court will probably stay the suit to enable the parties to apply to the High 
Court for grant of probate or letters of administration, when it cannot pass a decree 
until such grant has been obtained. (e) 

Procedure in 282. If there be more defendants than one, and any of them g, 868. 

of oneol ' die before decree and the right to sue does not surviye against the 
defw^ants s^^^Tviving defendant or defendants alone, 

or of sole or and also in case of the death of a sole defendant, or sole 
defendant. survLving defendant where the right to sue survives, 

the plaintifE may make an application to the Courts specifying 
the iiame^ description and place of abode of any person whom he 
alleges to be the legal representative of the deceased defendant, 
and whom he desires to be made the defendant in his stead. 

The Court shall thereupon enter the name of such representa- 
tive on the record in the place of such defendant, 

and shall issue a summons to such representative to appear on 
a day to be therein mentioned to deEend the suit ; 

and the case shall thereupon proceed in the same manner as 
if such representative had originally been made a defendant and 
had been a party to the former proceedings in the suit : 

Provided that the person so made defendant may object that 
he is not the legal representative of the deceased defendant, or may 
make any defence appropriate to his character as such representative. 

(a) See, however, r. 8, p. 188, ante, 

(b) See Sabju Sahib r. Noordin Sahib, 1898, 22 Mad., 139. 
Vll of 1889. W '^® Succession Certificate Act, 1889, s. 4. 

(d) Wingroye v. Thompson, 1879, 11 Ch. D., 419, and see r, 286, note. 

(e) See note to r. 280 ; and r. 8. 
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CB.CL When the plaintiff fails to make such application within the 

period prescribed therefor, the suit shall abate, unless he satisfies . 
the Court that he had sufficient cause for not making the applica- 
tion within the period. 

The legal representative of a deceased defendant may apply 

to have himself made a defendant in place of the deceased defend* 

I ant, and the provisions of this Bule, so far as they are applicable, 

shall apply to the application and to the proceedings ajxd conse* 

quences ensuing thereon. 

The period presoribed for bringing the representatiye of a deceased defendant oh 
the record appears to be three years, since article 175G of the second schedule of the 
Limitation Act applies only to applications onder sections 868 and 582 of the Code of 
Civil Procedure. (o) The provision that the Court may extend the period prescribed 
by statute would seem to be ultra vire8,(h) 

8. 369. 283. The marriage of a female plaintiff or defendant shall Suit not 

abated bv 

not cause the suit to abate, but the suit may notwithstanding be marriage of 
proceeded with to judgment, and, where the decree is against a '®"^® party, 
female defendant, it may thereupon be executed against her alone., 
If the case is one in which the husband is by law liable for the 
debts of his wife, the decree may, with the permission of the Court 
be executed against the husband also ; and, in case of judgment for 
the wife, execution of the decree may with such permission be issued 
upon the application of the husband where the husband is by law 
entitled to the subject-matter of the decree. 

8. 370. 284. The bankruptcy or insolvency of a plaintiff in any suit. When piain- 

which his assignee or the receiver appointed under Section 351 of ^pJoy ^j. j^. 

the Code raiffht maintain for the benefit of his creditors shall not aolvency bars 

. , suit, 

bar the suit, unless such assignee or receiver declmes to contmue 

the suit and to give security for the costs thereof within such time 

as the Court may order. 

If the assignee or receiver neglect or refuse to continue the Procednre 

suit and to give such security within the time so ordered, the de- ft^i^^tToonii^ 

fendant may apply for the dismissal of the suit on the ground of the ^y® ^^^^ *^' 

^ rr ^ o - gj^g security. 

plaintiff's bankruptcy or insolvency, and the Court may dismiss the 
suit and award to the defendant the costs which he has incurred in 
defending the same, to be proved as a debt against the plaintiff's 
estate. 

(a) See note to r. 280; and r. 9f Q>) Bole 3, note, p. 139» Untc^ 
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224 . DEATH, MABBIAGB AND INSOLVENCY. [bULBS 285 — 287. 

Effect of 286. When a suit abates or is dismissed under this chapter, O.P.O. 

dinniBsaL ^^ fresh suifc shall be brought on the same cause of action. ®- ^' *• 

Application But the person claiming to be the legal representative of the 

abatemenror deceased or bankrupt or insolvent plaintiff may apply for an order 
disuuBflaU jq g^t aside the order for abatement or dismissal; and, if it be 
proved that he was prevented by any sufficient caase from con- 
tinuing the suit, the Court shall set aside the abatement or dismissal 
upon such terms as to costs or otherwise as it thinks fit. 

The first paragraph of this rale is, it is submitted, ultra pireSt since it amounts to 
a refusal to exercise jurisdiction in certain cases ; to a denial of all remedy to a party, 
and not to the machinery for trying his right.(a) Where a suit is dismissed owing 
to the death of the plaintiff the plea of rea judicata cannot be set up against his 
representative in a fresh suit, since the second plaintiff was not a party to the former 
suit at the date of the judgment.(&) Subject, therefore, to the law of limitation, 
the representative of a deceased plaintiff may bring a fresh suit, notwithstanding 
its abatement or dismissal under this chapter. 

With respect to the jurisdiction of the Court to set aside an order of dismissalt 
see section 87 of the Act.(c) 

This rule does not apply to the case in which a defendant has died, since the 
order of abatement must be made in Court, when the plaintiff might be present and 
show cause against the order, (d) 

Procedure in 286. In other cases of assignment, creation or devolution of ^ 372. 

ment pending ^^7 iiiterest pending the suit, the suit may, with the leave of the 
suit. Court given either with the consent of all parties or after service 

of notice in writing upon them, and hearing their objections, if any, 
be continued by or against the person to whom such interest has 
come either in addition to or in substitution for the person from 
whom it has passed, as the case may require. 

287. The provisions of Section 5 of the Indian Limitation 8.87a.A. 
Act, 1877, applicable to appeals, shall apply to applications under 
Rules 279, 280, 282, and 285. 

The provisions referred to are to the effect that the Court maj admit an appeal 
after the period of limitation has expired, when sufficient cause is shown for the 
delay ; that is, thej enable the Court to extend the period of limitation. It is sub* 
mitted that the High Court has no power to alter the law of limitation, and that 
this rule is ultra vire8,(e) 

(a) See s. 9, note, p. 12, ante, 

(b) Amison v. Smith, 1889, 40 Ch. D., 567, 571 ; and see Wingrove v. Thompson, 
1879, 11 CK D., 419 ; r. 28, note. 

(c) See p. 75, ante ; and see r. 93, note, p. 168, ante, 

(d) Sun Bhatta v. Sitarama Bhatta, 1883, 7 Mad., 195. 

(e) Role 8^ note, p. 189, ante. Flower v. Bright^ 1862, 2 J. & H., 590, 
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BULBS 288-290J WITHDHAWAL AND ADJUSTMENT OF SUITS. 925 

Cr.V.C Chaptbb XX. — Of the Withdrawal and Adjustment op Suits. 

S. 373. 288. If, at any time after the institution of the suit, the Power to 

Court is satisfied on the application of the plaintiff (a) that the to withdraw 
suit must fail by reason of some formal defect, or(6) that *tere J^^J^^^j^ 
are suflScient grounds for permitting him to withdraw from the suit 8w*» 
or to abandon part of his claim with liberty to bring a fresh suit 
for the subject-matter of the sait or in respect of the part so 
abandoned, the Court may grant sach permission on suoh terms 
as to costs or otherwise as it thinks fit. 

If the plaintiff withdraw from the suit, or abandon part of his 
claim, without suoh permission, he shall be liable for such costs as 
the Court may award, and shall be precluded from bringing a fresh 
suit for the same matter or in respect of the same part. 

Nothing in this Rule shall be deemed fo authorize the Court 
to permit one of several plaintiffs to withdraw without the consent 
of the others. 

Under the English practice discontinuance of the suit or withdrawal of part of 
his claim by the plaintiff is not a defence to any subsequent action ;(a) it does not 
amount to a release, nor is there res judicata, and the plaintiff may commence a new 
action for the same cause, (b) Since discontinuance does not constitute reajudicaia^ 
the Small Cause Court has jurisdiction to entertain a fresh suit, and it may be 
doubted whether a rule prohibiting the exercise of that jurisdiction is valid ;(c) a 
condition against bringing a fresh suit should therefore be inserted in the order in 
each case. 

B. 374. 280. In any fresh suit instituted on permission granted Limitation 
under the last preceding Rule, the plaintiff shall be bound by the ed by first 
law of limitation, in the same manner as if the first suit had not *^*' 
been brought. 

B. 375. 290. If a suit be adjusted wholly or in part by any lawful Compromise 

agreement or compromise, or if the defendant satisfy the plaintiff 
in respect to the whole or any pai*t of the matter of the suit, such 
agreement, compromise or satisfaction shall be recorded, and the 
Court shall pass a decree in accordance therewith so far as it relates 

(a) E. S. C, ord. 26, r. 1 ; County Court Rules, 1889, ord. 9, r. 1. 

(h) "TheKronprinz," 1887, 12 App. Cas., 256; Chitty Arch., p. 840 j see also, 
United Telephone Co. v. Tasker, 1888, 59 L. T. Rep., 852 ; Simson «. Gora Chand 
Doss, 1883, 9 Cal., 478 ; and pp. 80, 31, artte, 

(c) See 8. 9, note, p. 12, ante. 



Digitized by 



Google 



220 !»ATiiw»T INTO coTJET. [eulm 291 — ^295. 

to the fiuit, and snch decree shall be final, so far as it relates OJFAi^ 
to so much of thie subject-matter of the suit as is dealt with by the 
agreement, compromise or satisfaction. 

Applicationa 201. Nothing in this chapter shall apply to any application 8^75. a. 

of deoreea not ^^ other proceeding in any suit subsequent to the decree, 
affected. 

Chaptee XXI, — Op Payment into Couet. 

DepoBitby 292. The defendant in any suifc to recover a debt or dam- 8. 376. 

amount in ^8®^ may, at any stage of the suit, deposit in Court such sum of 
satisfaction of n^onev as he considers a satisfaction in full of the claim, 

claim. '' 

Notice of de. 293. Notice in writing of the deposit shall be given through 8, 377. 

posit. ^^ Court by the defendant to the plaintiff, and the amount of the 

deposit shall (unless the Court otherwise directs) be paid to the 

plaintiff on his application. 

The application of the plaintiff should state whether he accepts the sum paid 
into Court in satisfaction in full or in part only of his claim. The procedure apon 
payment into and out of Court is contained in the rules regulating the registers 
to be kept, and mode of accounting to be observed, by the Small Cause Court. (a) 

Interest on 294. No interest shall be allowed to the plaintiff on any sum 8, 378« 

deposit not deposited by the defendant from the date of the receipt o£ such 

allowed to ^ •^ , , * 

plaintiff after notice^ whether the sum deposited be in full of the cla^m or fall 

short thereof. 

Procedure 296. If the plaintiff accept such amount only as satisfaction 8. 879. 

tiff^accepte' '^ P*^ ^^ ^^® claim, he may prosecute bis suit for the balance ; and 
deposit as jf ^jj^^ Court decides that the deposit by the defendant was a full 
satisfaction m ,..«.,!. 1 1 . •«. 1 

part. satisfaction of the plamtin s claim, the plaintiff must pay the costs 

of the suit incurred after the deposit and the costs incurred pre- 
vious thereto, so far as they were caused by excess in the plaintiff's 
claim. 

Procedure ^^ ^^^ plaintiff accept such amount as satisfaction in full of bis 

where he ac- ciq,im^ the Court shall pass judgment accordingly, and, in directing 

cepLB lu as 

satisfaction in by whom the costs of each party are to be paid, the Court shall 
consider which of the parties is most to blame for the litigation. 

It would seem that the payment into Court should not include the costs of the 
suit} these will be dealt with at the hearing. (6) 

(a) Bules of 2nd August, 1S9S ; post, p. 273. 

(b) Compare 51 k 52 Vict., c. 43, s, I07. 
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Chapter XXII. — Of requirino Sscurity for Costs. 

S. 380. 286. If, at the institution or at any subsequent stage of a suit, ^®^ ^^' 

it appears to the Court that a sole plaintiff is, or (when there are may b© re- 
more plaintiffs than one) that all the plaintiffs are, residing out of plaintiff at 
British India, and that such plaintiff does not, or that no one of *^^ ^^^^ ®^ 
such plaintiffs does, possess any sufficient immoveable property 
within British India independent of the property in suit, the Court 
may, either of its own motion or on the application of any defend- 
ant, order the plaintiff or plaintiffs within a time to be fixed by the 
order, to give security for the payment of all costs incurred and 
likely to be incurred by any defendant. 

On the application of any defendant in a suit for money in 
which the plaintiff is a woman, the Court may, at any stage of the 
suit, make a like order if it is satisfied that such plaintiff does not 
possess any sufficient immoveable property within British India 
independent of the property in suit. 

8. 381. 287. In the event of such security not being furnished within Effect of 

the time so fixed, the Court shall dismiss the suit unless the plain* famish 
tiff or plaintiffs be permitted to withdraw therefrom under the "^o'^^* 
provisions of Rule 253, or show good cause why such time should be 
extended, in which case the Court may extend it. 

Where a suit is dismissed under this Rule the plaintiff may 
apply for an order to set the dismissal aside, and if it is proved to 
the satisfaction of the Court that he was prevented by any sufficient 
cause from furnishing the security within the time allowed, the 
Court shall set aside the dismissal upon such terms as to security, 
costs or otherwise as it thinks fit, and shall appoint a day for pro- 
ceeding Yrith the suit. 

The dismissal shall not be set aside unless the plaintiff has 
served the defendant with notice in writing of his application. 

The provisions of the Indian Limitation Act, 1877, with respect 
to an application under Rule 97 shall apply, so far as they can be 
made applicable, to an application xmder this Rule, for an order to 
■et aside the dismissal of a suit. 

As to setting aside an order of dismissal) see Bota to mle 98. It would seem that 
the application must be made within eight dajs, onder leotioa 8S of the Act, It !• 
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sabmitted that it is ultra vires the role-making authority to l^^ialate oonceming GLKXX 
matters of limitation ;(a) moreover, the Limitation Act contains no provisions with 
respect to applications under role 97.(6) 

Eesidence 288. Whoever leaves British India under such circumstances 8. 362. 

India, ^ ^ afford reasonable probability that he will not be forthcoming 

whenever he may be called upon to pay costs shall be deemed to 
be residing out of British India within the meaning of Rule 296. 

Chaptbb XXIII. — Of Commissions. 
A. — Commissions to examine Witnesses. 

Cases in 298. The Court may in any suit issue a commission for the 8. 388. 

may issne examination on interrogatories or otherwise of persons resident 
oommwsion to 'within the local limits of its jurisdiction, who are exempted under 
witness. the Code or by the Local Government, or under these Rules from 

attending the Court, or who are from sickness or infirmity unable 

to attend it. 



Order for 
commissioii. 



Form\)f 
order of 
commission. 



Application 
f 01^ a com* 
missiozu 



300. Such order may be made by the Court either of its 8. 384. 

own motion, or on the application, supported by affidavit or other- 
wise, of any party to the suit or of the witnegs to be examined. 

301. An order for a commission to examine witnesses shall 
be in Form No. 4 and the writ of commission shall be in Form 
No. 5 with such variations as circumstances may require. 

302. Every application for a commission shall specify the 
names and addresses of the proposed witnesses and shall be accom- 
panied by a post office order in favour of the Registrar of the 
Court for a sum sufficient to defray the expenses of its execution. 



When witness 303. The commission for the examination of a person who 8. 385. 

TOm^s within p^gj^j^g within the local limits of the jurisdiction of the Court may 
jurisdiction, \yQ issued to any person whom the Court thinks fit to execute the 



same. 



Persons for 
whose ex- 
amination 
commission 
may issue. 



304. The Court may in any suit issue a commission for the 8. 386. 
examination of — 

(a) any person resident beyond the local limits of its juris- 
diction ; 



(a) 8. 9) note, p. 12 ; and p. 189, 

(b) See, however, r. 3, and note thereto, p. Ift9. 
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CS.7.0. {h) persons who are about to leave snch limits before the date 

on which they are required to be examined in Court ; 

(c) civil and military officers of Government who cannot, in 

the opinion of the Judge^ attend the Court without 

detriment to the public service ; and 

8. 387. (d) any person residing beyond the limits of British India 

provided that the Court is satisfied that his evidence is 

necessary. 

Such commission may be issued to any Court, not being a 

High Court or the Court of the Recorder of Rangoon, within the 

local limits of whose jurisdiction such person resides or to any 

pleader or other person whom the Court may, subject to any rules 

of the High Court in this behalf, think fit to appoint. 

8. 888». 305. The Courfc receiving a commission for the examination coart to 

of any person shall examine him pursuant thereto and shall return ^^"^® 

it together with the evidence taken under it to the Court out of pursuant to 

which it issued or otherwise in accordance with the directions 

contained in the order for the issue of such commission. 

8» 389. 306. After the commission has been duly executed and re- Return of 

turned to the Court the commission and the return thereto, and the ^^™depo^- 

evidence taken under it, shall (subject to the provisions of the next *^?"" °' 

following Rule) form part of the record of the suit. 

8. 390. 307. Evidence taken under a commission shall not be read When deposi- 
tions may be 
as evidence in the suit without the consent of the party against read in eyi- 

whom the same is offered, unless, ^^^^* 

(a) the person who gave the evidence is beyond the jurisdic- 
tion of the Court, or dead, or unable from sickness or 
infirmity to attend to be personally examined, or ex- 
empted from personal appearance in Court, or 
(6) the Court in its discretion dispenses with the proof of any 
of the circumstances mentioned in the last preceding 
clause, and authorizes the evidence of any person being 
read as evidence in the suit, notwithstanding proof that 
the cause for taking such evidence by commission has 
ceased at the time of reading the same. 
Bnle 804 corresponds verballj to section 886 of the Code of Civil Prooediire,(a) 
with, the addition of 8ab-claiise(d) which repeats the sabstance of section 887 of 

the Code. Section 886 is ezpresslj applied to the Small Cause Court bj section 8 of 

••■ii«""i'i"i"^"""^"'""* 111 ■ 

' (a) See p. 128, anto. 
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IX of 1850. 



Commission 
to make 
local investi- 
gations. 



Procedoife of 

Commis* 

Bioner* 



Report and 
depositions 
to be evi- 
dence in 
suit. 

Commissioner 
maj be 
examined in 
person. 



the Code. The ^pointment of a commissioner to take evidence is a delegation of the 
jadicial functions of the Conrt;(a) and it was held under the Small Cause Court 
Act of 1850 that the Small Cause Court had no power to procure the evidence of 
witnesses residing beyond the jurisdiction, and that this incapacity was a g^und for 
removing a suit from that Court into the High Court, (b) The delegation of judic'al 
powers cannot be the subject of a rule of Court, '(a) and the Legislature having 
ezpresslj empowered the delegation in particular cases, must be taken to have 
defined the limits of the power, on the principle inclusio uniits, alterius excltuio. It 
is submitted, therefore, that rules 299, 800,303, and 304(d), are ultra vire^: that 
in the cases contemplated by rule 299 the Court itself must take the evidence, and 
that where the witness is resident out of British India, the Court has no means 
of procuring his evidence. (6) 

Bale 305 can apply only to commissions sent to the Small Cause Court at Madras 
by other Courts, which are of course not bound by these rules. 

B. — Commis$ion$ for local Investigations. 

308. la any suit or proceeding in which the Court deems as. 392, 
local investigation to be requisite or proper for the purpose of 
elucidating any matter in dispute, or of ascertaining the market- 
value of any property, or the amount of any mesne profits or 
damages or annual nett profits, and the same cannot be conveni- 
ently conducted by the Judge in person, the Court may issue a • 
commission to such person as it thinks fit, directing him to make 

such investigations and to report thereon to the Court : 

Provided that, when the Local Government has made rules as 

to the persons to whom such commission shall be issued, the Court, , 

shall be bound by such rules. 

The proviso amounts to a delegation of its powers by the niIe«makiBg 
authority ; and is, therefore, it is submitted, ultra vire$* 

309. The Commissioner, after such local inspection as he 8. 393. 
deems necessary, and after reducing to writing the evidence taken 

by him, shall return such evidence, together with his report in 
writing, signed with his name, to the Court. 

The report of the Commissioner and the evidence taken by 
him (but not the evidence without the report) shall be evidence in 
the suit and shall form part of the record ; but the Court, or, with 
the permission of the Court, any of the parties to the suit, may 
examine the Commissioner personally in open Court touching any 

(a) 8ee Rajam Ohetty 9. Saehayya, 1895, 18 Mad., 286, 244 } and s. 9, note, p. 12. 
(h) Pirbhai Khim ji «. Bombay, Baroda and Central Indian By. Co., 1871, 8 Bomu 
B. C« Sep., 0, C, J., 69 : decided under Act IX of 1850* 
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C*T^(k of tlie matters referred to bim or mentioned in his report^ or as to 
the manner in which he has made the investigation. 

See note to rule 807. It would seem that tbe Ck>urt li»8 no power to receive 
the report of the CommisBioner as evidence until be haf been personally examined 
in Court, or to receive any evidence taken by him. 

C. — Commissions to examine Accounts. 

8. 394. 310. In any suit in whioh an examinabion or adjustment of Commission 

t r^ t to examine op 

acconnts is necessary^ toe Court may issue a commission to such adjust ac- 

person as it thinks fit directing him to make such examination or ^^^^^* 

adjustment. 

8.806. 311. The Court shall furnish the Commissioner with such Court to 

part of the proceedings and such detailed instructions as appear Sr^ioneT' 

necessary, necessary in. 

•" ^ ^ , struction. 

and the instructions shall distinctly specify whether the Com- 
missioner is merely to transmit the proceedings which he may hold 
on the inquiry, or also to report his own opinion on the point 
referred for his examination. 
I The proceedings of the Commissioner shall be received in Court to 

evidence in the suit, unless the Court has reason to be dissatisfied CommL- 

with them, in which case, the Court shall direct such further inquiry *^o»®'^'* pro* 

^ "^ ceedings or 
as IB requisite. direct further 

inquiry 
See notes to rules 807 and 309, and section 83 of the Act, and see rule 482 (e). 

D.— G^eneraZ Provisions, 

B. 397. 312. Before issuing any commission under this chapter, the Expenses of 

Court may order such sum \ii any) as it thinks reasonable for the be'^l^dlnt'o*^ 
expenses of the commission to be, within a time to be fixed by the ^^^*' 
Court; paid into Court by the party at whose instance or for whose 
benefit the commission is issued. 
See rule 302. 

B. 308. 313. Any Commissioner appointed under this chapter may. Powers of 

unless otherwise directed by the order of appointment, Commis- 

(a) examine the parties themselves and any witness whom 

they or any of them may produce, and any other person 
whom the Commissioner thinks proper to call upon to 
give evidence in the matter referred to him ; 

(b) €aU for and examine documents and other things relevant 

to the subject of inquiry ; 
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(o) at any reasonable time enter upon or into any land orCLVXL 
building mentioned in the order. 

314. The provisions herein contained relating to the sum- 8. 309, 
moning, attendance and examination of witnesses, and to the 
remnneration of, and penalties to be imposed upon, witnesses, 
shall apply to persons required to give evidence or to produce 
documents under this chapter, whether the commission in execution 
of which they are so required has been issued by a Court situate 
within, or by a Court situate beyond, the limits of British Indian 

For the purposes of this Bule, the Commissioner shall be 

deemed to be a Court of Civil Judicature. 

Thia mle apparently applies to the case wbere a commission is issued to the 
Small Canse Court by another Court, since these rules have no binding force on any 
other Court ; but, on this con<it ruction, the second paragpraph of the rule is nnintelli- 
gible, unless it refer to the delegation of the commission to the Registrar, (a) 

Court to 316. Whenever a commission is issued under this chapter, 8. 4O0. 

to^ppear *^* *^® Court shall direct that the parties to the suit shall appear 

before Com- before the Commissioner in person or by their asfents or pleaders. 
mi«sioner. '^ . . 

Procedure If the parties do not so appear, the Commissioner may proceed 

exj>aru. ex parte. 



PART III. 
OF SUITS IN PARTICULAR CASES. 



ChAPTIB XXIV. — SOITS BY OB AGAINST GOVBRNMENT OB PuBLIC 

Officers. 

Suits by or 316. Suits by or against the Government shall be instituted 8. 4.1 6, 

Secretary of ^7 ^^ against (as the case may be) the Secretary of State for 
state in India in Council. 

Council. 

See section 19 of the Principal Act and note thereto. (&) 



Persona 317. Persous beiuflT ex officio or otherwise authorized to act 

act for*''^^ *° ^^'^ Government in respect of any judicial proceeding shall be 
Goremment. deemed to be the recognized agents by whom appearances, acts 

and applications under these ii^ules may be made or done on behalf 

of Gt)vemment. 



8. 417. 



(a) See r. 6, (8), note, p. 141. 



(6) pp. 48, 49, ante. 
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C.V.O. 318. In suits by the Secretary of State for India in Council, Plaints ia 

S. 418. instead of inserting in tte plaint the name and description and secretary of 
place of abode of the plaintiff, it shall be sufficient to insert the 5'**® \^ 
words '^ The Secretary of State for India in Coxxnlcii" ^ 

■ i 

S. 410. 318. The Government Pleader in any Court or such other Agent for 

person as the Local Government may for any Court appoint in this to recSvo'^* 
behalf shall be the agent of the Government for the purpose of p«>o®m» 
receiving processes against the said Secretary of State in Council 
issuing out of such Court. 

This role appears to have been inserted bj mistake ; in Madras th^ Government 
Solicitor is the proper person to be served with process, and " Government Solicitor *• 
most therefore be read for " Government Pleader ** whenever the latter words oocnr 
in these inles. 

8, 420. 320. The Court, in fixing the day for the said Secretary of Appearance 

. and answer 

State in Council to answer to the plaint, shall allow a reasonable by Secretary 

time for the necessary communication with the Government through oou^c^"^ 

the proper channels and for the issue of instructions to the Qqyemr 

ment Pleader to appear and answer on behalf of the said Secretary 

of State in Council or the Government, and may extend the time 

at its discretion. 

iP. 421, 321. The Court may also, in any case in which the Govern- Attendance 
ment Pleader is not accompanied by auy person on the. part of Jo^^er*^ 
the said Secretary of Stp-te in Council, who may be able to answer ^'^j®!^^^^ 

any material questions relating to the suit, direct the attendance of suit against 

, Government, 

such a person. 

8. 422. 322. Where the defendant is a public officer, the Court may Service on 

send a copy of the summons to the head of the office in which the officen. 
defendant is employed, for the purpose of being served on him, if 
it appear to the Court that the summons may be most conveniently 
so served. 

B. 423. 323. If the public officer on receiving the summons consider^ Extension of 
it proper to make a reference to the Government before answering e^ble* officer 

to the plaint, he may apply to the Court to grant such extension of ^ °^*^® 

...,./ -. ,, reference to 

the time nxed in the summons as may be necessary to enable him Governments 

to make such reference and to receive orders thereon through the 
proper channel ; 

and the Court upon such application may extend the time for 
so long as- appears to be requisite. 

30 
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Notipe 35J4, No puit sl^alj be instituted agMnsfc the said Secretary of 0.7-9* 

gning Secre- Stjvte ip Council^ or against a public oflScer iu respect of an act ^- ^•*' 
iiTcoun^l^or purportipg to b© (Jonp by him in his oflScial capacity, uptil the ej.- 
pubiie officer, piration of two piDnth^ ne?t aft©? pptice in writing has been, in 
the case of the Secretary of State in Council, delivered to, or left 
at the office of, a Secretary to the Local Government or the Collec- 
tor of the District, and, in tlie case oi a public officer, delivered to 
him or left at his office, stating the cause of action and the name 
and place of abode of the intending plaintiff and the relief which 
he claims; and the plaint must contain a statement that such notice 
has been so delivered or left. 

See seotioQB 19 and 21 of the Princip^ Act, and notes thereto, (a) 

Arrests in 326 . No warrant of arrest shall be issued in such suit without 8« 425. 

• tj^e consent ii^ writing of one of tks Jndg^^ of the Bigh Court. 

-|t is 9i|bmitte4 tht^t thU ra^B is ulfrq vire^j sinoe it confers a kind of appelate 
power pn the Bigh Qoart.(6} 

Application 826. If the Government undertakes the defence of a suit 8. 426, 

Government ^igftios* * publio offioer, the Government Pleader, upon being f ur- 
nndertakes nished with authority to appear and answer to the plaint, shall 

apply to (he Court, and upon such application the Court shall cause 

a note of his authority to be entered in the register. 

Frooedare 397. If such application is not made by the Government 8. 4S7i 

Tp^pTa'uon u Ploa^i^r on or before the day fixed in the notice for the defendant 
nuide. to appear and answer to the plaint, the case shall proceed as in a 

Defendant suit between private parties, except that the defendant shall not be 
arrort ^bef^^ I'ftble to arrest, nor his property to attachment, otherwise than in 
judgment, ejj^utiou Qf a dpcree. 

Exemption of 828. * In a suit against a public officer in lespect of such act 8. 428 

pnbho officers j. . i^ 

from personi;} as aforesaid, the Court shall exempt the defendant from appearing 

appearance. ^ person when he satisfies the Court that he cannot absent him- 
self from his duty without detriment to the publio service. 

wh^re^dMfeo ^^®' ^hen the decree is against the said Secretary of 8» 42^ 

against Stat^ in Council or against a public ofiicer in respeqt of such act 

or public offi. *^ aforesaid, a time shall be specified in the decree within which 
®®'' it shall be satisfied ; and, if the decree is not satisfied within 

(a) See pp. 48 and 64, ante, (h) See p. 12, ante. 
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0.:P.0. the time so sjjecified^ the Court fiiall report the case lot the orders 
of the Local Govemmefit. 

Execution shall not issue on any 8xi6h decree unless it remains 
dnsatisfied fot^ the period of three motiths computed f roto the date of 
the report. 

Chapibr XXV. — SujTS By Aliens and by Or AoilNsr Fobbion and 

NAf JYB RULSBS. 

8.480. 330. Alien enemies i'esitfing in firitish India, with the per* When alieiii 

«v%a^ ATI A 

mission of the Governor-General in Council, and alien friends, may 
sue in the Courts (yf British India as if they were stifcjects of Her 
Majesty. 

No dlien enetny tesiiding in British India ^thotit such per- 
mission, 01^ residing in a foreign country, shall sne in any of such 
Courts. 

Emplanationr^Et^tj person residing in a foreign country, the 
Government of which is at war with the United Kingdom of Great 
Britain and Ireland, and carrying on business in that country with- 
out a license in that behalf under the^ hand of one of Her Maje^y's 
Secretaries of State or of a Secteftliy t6 the GoteWtnent ti India, 
shall, for the purpose of the second paragraph of this Bule, be. 
deemed to be an alien enemy residing in a foreign country. 

g« 4#S« 331. A foreign State may sue in the Conrtd of British India, Wheii foreigci 
provided that*- g^e. *^^ 

{a) it has been recognized hy Her Majesty or the Govetndr- 
General in Council, and 

{h) ihe object of the suit is to enforce the private rigliis of the 
head or of the snbjectd of ih& fweign State. 

The Cotirt shall t^ke judicial ndticfe <rf the fact that a fof efgn 
State has not been recognized by tt&t Majesty Gi* ly the Govetnor-* 
General in Council. 

k. 432. 332. Persons specially apJ)ointed by otder of Qovemm^t at Persons 

the request of any Sovereign Prince or fuling Chief, whether in ^^^"^by^* 
subordinate alliance with the British Government or otherwise, and GoTemment 

to prosecute 
whether residing within or without British India, of a^ the request or defend for 

of any person competent in the opinion of the Government to act cwefl* *^' 

on behalf of such Prince or Chief, to prosecute of defend tLitj Boit 
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on his behalf, shall be deemed to be the recognized agents by whom CfcWfc 
appearances, acts and applications under the Code -may be made or 
done on behalf of such Prince or Chief. 

An appointment under this Rule may be made for the purpose 
of a specified suit or of several specified suits, or for the purpose of 
all such suits as it may from time to time be necessary to prosecute 
or defend on behalf of the Prince or Chief. 

A person appointed under this Rale may authorise or appoint 
,- persons to make and do appearances, applications and acts in any 
such suit or suits as if he were himself a party to the suit or suits. 
Suits againat 333. No such Prince or Chief nor any Ambassador or Envoy ». 438 o) 

PrincGS* 

Chiefs, Am. of a foreign State shall be arrested under these Rules, and, except 
jj^!^^"*"^ with the consent of the Governor-General in Council certified as 

aforesaid, no decree shall be executed against the property of any 

such Prince, Chief, Ambassador or Envoy. 

Style of Prin- 334. A Sovereign Prince or Ruling Chief may sue, and shall 8. 484. 

M^pM^esI^' ^® ^^^^ in the name of his State. 

*^ TfciB xjhapter deals with matters of International Law, n6t with procedure or 

practice^ see section 16 of the Act and notd thereto. (a) The Court cannbt entertain 

a salt fll^ainst a Sovereign Prinoe or Baling Chief .(b) 

OhAPTBR XX Vi. — ^SUITS BY AND AQAlNfiTt COEPOBATIONS AKD 

Companies;^ 

Sntiscriptlon 335. In suits by a Corporation^ or by a Company authorized 8. 495. 

of plaint. ^^ ^^^ ^^^ -^Q sued in the name of an officer or of a trustee, the 
plaint may be subscribed on behalf of the Corporation or Company 
by any Director, Secretary or other principal officer of the Corpora- 
tion or Company, who is able to depose to the facts of the case. 

Service on 336. When the suit, is against a Corporation, or against a 8. 436. 

orO^)Miy. Compf^nyVja^thorized to su^ and be sued in the name of an officer 
or of A trufitee> the summons may be served— 

(a) by leaving it at the registered office (if any) of the Cor- I 

poration or Company, or 
(6) by sending it by post in a letter addressed to such officer 

or trustee at the office (or if there be more offices than j 

one, at the principal office in British India) of the Cor- 
poration or Company, or 

^) See p. 20, ant$. (6) S. 10, (u) ; p. 49, ante. 
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CL^p. (c) by giving it to any Director, Secretswry or other principal 

officer of the Corporaition or Company ; 
and the Court may require the personal appearance of any^ 
Director, Secretary or other principal officer of the Corporation 
or Company who may be able to answer material questions relating < 
to the suit. 

Chaptke XXVI 1.— Suits by and against Trustees, Executors and 

Administrators. 
8. 437. 337. In all suits concerning property vested in a trustee, Bepreeenta. 

executor or administrator, when the contention is between the fioiaries in 
persons beneficially interested in such property and a third person, ?^*f^^^J^* 
the trastee, executor or administrator shall represent the person so vestodintnifl- 
interested, and it shall not ordinarily be necessary to make them 
parties to the suit. But the Court ipay, if it thinks fit, order them 
or any of them to be made such parties. 

8. 438. 338. When there are several executors or administrators. Joinder of 
they shall all be made parties to a suit against one or more of them: adminifltra- 

Provided that executors who have not proved their testator's *^"' 
I will, and executors and administrators beyond the local limits of the 

jurisdiction of the Court, need not be made parties. 

8. 439, 339. Unless the Court directs otherwise, the husband of a Hnsband of 
married administratrix or executrix shall not be a party to a suit by ^^ not to 
or against her. i®"^ 

CflAPfER XXVIII. — Suns BY AND AGAINST MlKORS AND PeRSONS OP . 

UNSOUND Mind. 
8. 440. 340. Every suit by a minor shall be instituted in his nanie Minor must 

by an adiilt person, who in such suit shall be called the next friend ^enX ^** 
of the minof, and may be ordered to pay any costs in the suit as if Costs* 
he were the plaintiff. 

Bat see section 32 of the Principal Act. (a) 

EL 441. 341. Every application to the Court on behklf of a minor Applioatioiis 
(other than an application under Rule 349) shall be made by his |[lnert:W^ d 

next friend, or his scaardian for the suit. ir guardian 

^ ad titem. 

9L 449. 342. If a pli^int be filed by or on behalf of a minor .without Plaint filed 

a next friend, the defendant may apply to have the plaint taken off S^dto^be* 
the file, with costs to be paid by the pleader or other person by t**©^ off fil«- 

(a) See p. 62, ante, ^ 

Digitized by VjOOQIC 



Hd suits Bt AND AQAlKSt MtMOtlS^ £TC. [bULES 343-846. 

whom it was presented. Notice of such application shall be given d.lP.O. 
to such person by the defendant ; and the Gourk^ after hearing his 
objections, if any, may make such order in the matter as it thinks 
fib. 

Guardian ad 348. Where the defendant to a suit is a minor, the Court, 8. 443. 

aVpointecT by ^° being satisfied of the fact of his minority, shall appoint a proper 
Court. person to be guardian for the suit for such minor, to put in the 

defence for such minor, and generally to acfc on his be half in the 

condnet of the cas3. 

A guardian for the suit is not a guardian of person or property 
within the meaning of the Indian Majority Act, 1875, Section 3. 

Hie second paragraph of section 443 of the Oode, to which the second paragraph 
VTIIof 1890. of this rule corresponds, has been repealed bj the Guardians and Wards Act, 1890. (a) 
IX of 1876. Seddos 8 of the Indian Majoritj Act, 1875, has been amended by section 52 of 
the same Act, and, as so amended, excepts from the operation of the Majoritj Act 
" A guardian for a suit within the meaning of Chapter XXXI of the Code of Civil 
Procedure." It seems doubtful whether the^e words limit the exception to guardians 
for suits appointed under that chapter; if they do, then it would seem that the 
appointment of a g^Ustf^ian ad litem under this rule is sufficient to make the minor 
subject to section 3 of the Majority Act, and to fix his majority at 21 years, at 
any rate so far as relates to the property in suit. (6) The second paragraph of the rule 
is of course ultra virea ; since the High Court has no power to atfeot the operation 
of the Indian Majority Act. 

The amendments made in sections 440, 4i3 and 446 of the Code by section 53 of 
thd Guardians and Wards Act, 1890, are not reproduced in these rules. 

Order obtain- 844. Every order made in a suit or on any application before 8. 

ed without ^j^^ Court, in or by wbicb a minor is in any way concerned or afFect- 
nextinenaor ' • •/ ^ 

guardian may ed^ Without such minor being represented by a next friend or guar- 

charged. dian for the suit, as the case may be, may be discharged, and, if 

the pleader of the party at whose instance such order was obtained 

knew, or might reasonably have known the fact of such minority, 

Cost«. ^^^'^ ^^®*" *^ ^^ V^^^ ^7 ^^^^ pleader. 

Who may- be 845. Any person being of sound mind and full age may act 8. 

next friend. |^ ^^^^ friend of a minor, provided hia intePresft is not adverse to 
that of such minor, and he is not a defendant in th^ suit. 

Hemo^t of 846. If the interest of the next friend of a mmor is adverse 0« 445# 



nest frtencl. 



to that of such minor> or if he is so connected with a defendant 



(a) Act Vm of 1890, s. 2, and schedule. 

(b) Suthja Ghosal «. Suthjanund GhoMi, 1879, 1 Ga].» 888. 
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Cl7»fff whose interest is adverse to that of the minor^ as to make it au>- 
likely that the minor's interest will be properly protected by him, or 
if he does not do his daty, or, pending the suit, ceases to reside 
within British India, or for any other saffiqient cause, appUoatioa 
may be made on behalf of the minor or by a defendaot for his 
removal ; and the Court (if satisfied of the sufficiency of the pause 
assigned) may order the next friend to be removed accordingly. 

8. 447. 347. Unless otherwise ordered by the Court, a next friend Betiremantof 
shall not retire at his own request without first procuring a fit 

person to be put in his place, aud giving security for the oosts . 
already incurred. 

The application for the appointment of a new next f rieud shall AppUoaiJoii 
be supported by affidavit showing the fitness of the person proposed, mlntoi^^ 
and also that he has no interest adverse to the miuor. ?^^ ^®^ 

fnend. 

8. 448. 348. On the death or removal of the next friend of a minori Stay of pro- 
further proceedings shall be stayed until the appointment of a ^tltlTw ^"^ 
next friend in his place. remoral of 

next fnend. 

8. 449. 348. If the pleader of such minor omits, within reasonable Application 
time, to take steps to get a new next friend appointed, any person menTof* new 
interested in the minor or the matter at issue may apply to the ^^^^ 'riend. 
Court for the appointment of one, and the Court may appoint such 

person as it thinks fit. 

8. 460 360. A minor plaintiff, or a minor not a party to a suit on Course to be 

whose behalf an application is pending, on coming of age must min^oT^ain- 

elect whether he will proceed with the suit or application. ^^^ ^^ *PP^'- 

ooming of 
age. 

0^45}, 351. If he elects to proceed with it, he shall apply for an where he 
order discharging the next friend, and for leave to proceed in his p^^c^eed* 
own name. 

The title of the suit or application shall in such case be cor* 
rected so as to read thenceforth thus. 

" A. B,y late a minor, by (7. D., his next friend, but now of 
full age.'* 

0. 468. 352. If he elects to abandon the suit or application, he shall, ^^ere he 

elects to 

if a sole plaintiff, or sole applicant, apply for an order to dismiss abandon. 
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Costsu tHe suifc or application on repayment of the costs incurred bytheCILMl 

defendant or respondent, or which may have been paid by his next 
friend. 

M^gand 353^ ^ny application under Rule 351 or 352 may be made 8. 45S. 

applioationa ex parte ; audit must be proved by aflSdavit that the late minor 

314 or 815 ^^^ attained his full age. 

(sic). 

When minor 354. A minor co-plainti£E on coming of age and desiring ^ ***• 

coming of to repudiate the suit must apply to have his name struck out as co- 
rfpu^ate^*^ plaintiff ; and the Courl;, if it fiods that he is not a necessary party, 
fl'iit. Bhall dismisB him from the suit on such terms as to costs or other- 

wise as it thinks fit. 
CoBts. Notice of the application shall be served on the next friend, 

as well as on the defendant ; and it must be proved by affivadit 
that the late minor has attained his full age. The costs of all 
parties of such application, and of all or any proceedings thereto- 
fore had in the suit, shall be paid by such persons as the Court 
directs. 

If the late minor be a necessary party to the suit, the Court 
may direct him to be made a defendant. 

Whensnit 355. If any miuor on attaining majority can prove tothe*»*55« 

orimppoperr Satisfaction of the Court that a suit instituted in his name by a 
next friend was unreasonable or improper, he may, if a sole plaintiff, 
apply to have the suit dismissed. 
Costs. Notice of the application shall be served on all the parties 

concerned ; and the Court, upon being satisfied of such unreason- 
ableness or impropriety, may grant the application, and order the 
next friend to pay the costs of all parties in respect of the applica- 
tion and of anything done in the suit. 

Petition for 356. An order for the appointment of a guardian for the ^ 456. 

appointment g^j^ yj^g^y |j^ obtained upou application in the name and on behalf 

of gpiardian •' . . 

ad litem. of the minor or by the plaintiff. Such application must be sup- 
ported by an affidavit verifying the fact that the proposed guardian 
has no interest in the matters in question in the suit adverse to that 
of the minor, and that he is a fit person to be so appointed. 

Where there is no other person fit and willing to act as guar- 
dian for the suit, the Court may appoint any of its officers to be 
such guardian : Provided that he has no interest adverse to that 
of the minor, 



Digitized by 



Google 



BmMB ^7«*86 1.] SUITS bt ako AaAiHsr umwn, wc. 241 

9^M, .1 '367. A oo^defendant of sound mind and of £oIl age may be Wiio may be 
»• *o7. appointed guardian for (be suit, if be bas no anterest adverse to ji^em. 

that of tbe minor ; but neitber a plaintiff, nor a married womani 

can be so i^pointed. 

S. 488, 86S. If tbe guardian for the suit of a minor defendant does Guardian 

neglecting 
not do bis duty, or if otber sufficient ground be made to appear, tbe his duty may 

beremoTed« 

Court may remove bim, and may order bim to pay sucb costs w may Ootii. 
have been occasioned to any party by his breach of duty. 

8, 469, 859. If tbe guardian for the suit dies pending sucb suit, or Appcrtntment 
is removed by tbe Court, the Court shall appoint a new guardian in guardian 
^ place. S5ei»e« ute. 

e. 460. 330. When tbe enforcement of a decree is applied for against Guardian a<i 
tbe heir or repreientative, being a minor, of a deceased party^ a represen* 
guardian for the suit of such minor shall be appointed by the Court, ^'Jj^^^j 
and tl» decree-bolder shall serve on sucb guardian notice of such Judgment- 

,. ., debtor. 

application, 

B. 461. * 861. No sum of money or other thing shall be received or Before de. 
taken by a next friend or guardian for the suit on behalf of a friend ur 
minor, at any time before decree or order, unless he has first obtain- J^J^^^ ^ 
ed the leave of the Court and given security to its satisfaction that receive 
such money or other thing shall be duly accounted for to, and held out leave of 
for the benefit of, such minor. SS^ 

' giving 

seonritj, 

8. 462. 862* No next friend or guardian for tbe suit shall, without Kezt friend 

the leave of tbe Court, enter into any agreement or compromise on ad Wemnot 

behalf of a minor with reference to tbe suit in which be acts as next *«.«>"»?«>• 

mise witnout 

friend or guardian. leave of 

Court. 

Any sucb agreement or compromise entered into without the Oompromiie 

leave of the Court shall be voidable against all parties otber than ^idable.^*^* 

the minor. 

1. ^6B. 893. The provisions contained in Bules 340 to 362 (both Appiij»tion 

of Aules 640 
inclusive) shall, mutatis mutandvi, apply in tbe case of persons of to sesto per* 

unsound mind, adjudged to be so under Act No. XXXV of 1858, Jound'iSnd. 
or under any other law for the time being in force. 

. 364. Nothing in this chapter applies to a Sovereign Prince Sovereign 
or Bttliiig Chief suing pr bein^ sued, in the name of bis State or BuUjig Chief, 
' ' 31 ^ 
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being sued, by direction of the Goveraor-General in Council or aCLVA 
Local GovernmeQt^ in the name of an agent or in any other name 
and^ nothing in Rules 343 to 362 applies to any minor or person of 
unsound mind, for whose person or property a guardian or manager 
Wardflof has been appointed by the Court of Wards or by the Civil Court 
under any local law. 

Sections 461 and 464 of the Code, to which roles 861 and 364 respectivelj oorre* 
VIII of -1890; spend, have been repealed by section 58 of the Guardians and Wards Act, 1890, which 
has substitated other sections. 

Chapter XXIX. — Suits by and aoainst Militabt Mbn. 

Officers or 365. When any officer or soldier actually serving the Govern- 8. 466. 

cannot obtain uieut in a military capacity is a party to a suit, and cannot obtain 

jf^lT ^*^ leave of absence for the purpose of prosecuting or defending the 

person to sue suit in person, he may authorize any person to sue or defend in his 
or defend for _ 

them. stead. 

The authority shall be in writing and shall be signed by the 
officer or soldier in the presence of (a) his commanding officer, or 
the next subordinate officer, if the party be himself the command- 
ing officer, or {b) where the officer or soldier is serving in military 
staff employment, the head or other superior officer of the office in 
which he is employed. Such commanding or other officer shall 
countersign the authority, which shall be filed in Court. 

When so filed, the countersignature shall be sufficient proof 
that the authority was duly executed, and that the officer or soldier 
by whom it was granted could not obtain leave of absence for the 
purpose of prosecuting or defending the suit in person. 

Explanation, — In this chapter the expression ' commanding 
officer ' means the officer in actual command for the time being of 
any regpment, corps, detachment or depdt to which the officer or 
soldier belongs. 

Person so ZQQ. Any person authorized by an officer or a soldier to pro- 8. 466. 

may act per- secate or defend a suit in his stead may prosecute or defend it in 
•onally or^ap- pgpgQu j^ the same manner as the officer or soldier could do if pre- 
sent ; or he may appoint a pleader to prosecute or defend the suit 
on behalf of such officer or soldier. 

Service on 367. Processes served upon any person authorized by an 8.467, 

SaS!orized, officer or a soldier^ as in Kule 365 or upon any pleader appointecl 
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OrVvOr as aforesaid by such person to act f or, or on behalf of, such officer or on his 
or soldier^ shall be as effectual as if thej had been served on the be good 
party in person or on hia pleader. Bervice. 

8. 468. 368. When a soldier is a defendant, the Court shall send a Semoe on 

copy of the snmmons to his commanding officer for the purpose of boI^ot. 
being served on him. 

The officer to whom such copy is sent, after causing it to be 
served on the person to whom it is addressed if practicable, shall 
return it to the Court with the written acknowledgment of such 
person endorsed thereon. 

If from any cause the copy cannot be so served, it shall be 
returned to the Court by which it was sent, with information of the 
cause which has prevented the service. 

See the Army Act, section 144. (a) 

Chapter XXX.— Interpleader. 

B. 470. 368. When two or more persons claim adversely to one When inter- 
another the same payment or property from another person, whose maylTe inlti. 
only interest therein is that of a mere stakeholder and who is ready t^ited. 
to render it to the right owner, such stakeholder may institute a 
suit of interpleader against all the claimants for the purpose of ob- 
taining a decision as to whom the payment or property should be 
made or delivered, and of obtaining indemnity for himself : 

Provided that if any suit is pending in which the rights of all 
parties can properly be decided, the stakeholder shall not institute 
a suit of interpleader. 

1.471. 370. In every suit of interpleader the plaint must, in addi* Plaint in such 
tion to the other statements necessary for plaints, state — 

(a) that the plaintiff has no interest in the thing claimed other- 

wise than as a mere stakeholder ; 

(b) the claims made by the defendant {sic) severally 3 and 

(c) that there is no collusion between the plaintiff and any of 

the defendants. 

1.472. 371. When the thing claimed is capable of being paid into Payment of 
Court or placed in the custody of the Court, the plaintiff must so ^V<!^.^ 
pay or place it before he can be entitled to any order in the suit. 

(a) Bee pp. 129*181| ante* 
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87^ Afc the firat hearing ihe Coaf t may— OLRC. 

(a) declare that the plaintiff is discharged from all liability to 8. 473. 

the defendants ia respect of the thing claimed^ atrardhm 
his costs, and dismiss him from the suit ; 

or^ if it tiiinks that justice or coaveuience so require^ 

(b) retain all parties until the final disposal of the suit ; 

$aiA if it finds that the admi^sion^ of the parties tt other 
evidence enable it, 

(c) adjudicate the title to the thing claimed ; or else it may, 

{d) direct the defendants to interplead one another by filing 
statements and entering into evidence for the purpose of 
bringing their respective claims before the Court, and 
shall adjudicate on such claims. 

When agents 373. Nothing in this chapter shall be taken to enable agents '• 474. 

may ingtitute to sue their principals, or -tenants to sue their landlords for the 
interpleader- pujpode ^i tjompelling them to interplead with any persons other 
thatt persons making claim through such principals or landlwdcu 

374. When the suit is properly instituted the Court may 8. 475. 
provide for the plaintitt^s costs by giving him a charge on the 
thing claimed or in some other effectual way. 

376k I{ ^"'^y of the defendants in an intei*pleader suit is aetu- 8. 476^ 
ally Ming the stakeholder in respect of the subject of such suit, the 
Oourt in which the suit ajg^aitist the stakeholder is pending shall, on 
being duly informed by the Court which passed the decree in the 
interpleader suit in favour of the stakeholder, that such decree has 
Costs. been passed, stay the proceedings as against him ) and his xxmU in * 

the suit so stayed may be provided for in such isuit ; bat if and w 
far as, they are toot provided for in that Buit, thiey may be added to 
his costs incurred in the interpleader suit. 



Charge of 
plaintiffs 
costs. 



Procedure . 
where de- 
fendant is 
sning stake- 
holder. 
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'^•^ PART IV. 

PROVISIONAL REMEDIES. 



GH1FT1& XXXT, — Of Arbbst amd Attachment befobb JuDGHnrT. 
A. — Arrest before Judgment 

S.477. 376. If at any stage of any suit^ the plaintiff satisfies the whenpiain- 

Oourl hy affidavit or otherwise— ^^J^^^t^ 

that the defendant, with intent to avoid or delay the plaintiff, ^^ taken. 
or to avoid any process of the Court, or to obstrnct or delay the [ 

exectttion of any decree that may be passed against him, 

(a) has absconded or left the jarisdiction of the Court, or , 

{b) is about to abscond or to leave the jurisdiction of the 
Conrt, or 

(c) has disposed of or removed from the jarisdiction of the 
Court his property or any part thereof, or 

that the defendant is about to kave British India under cir-' 
(mmstances affording reasonable probability that the plaintiff will 
or may thereby be obstructed or delayed in the execution of any 
decree that may be passed against the defendant in the suit, 

the plaintiff may apply to the Court that security be taken for 
the appearance of the defendant to answer any decree that may 
be passed against him in the suit. 

B^ 473, 377. If the Court, after examining the applicant, and making Order to bring 

sucJi further investigation as it thinks fit, is satisfied— toshow^Me 

that the defendant, -with any such intent as aforesaid, -why he 

•^ enould not 

(o) has absconded or left the jurisdiction of the Court, or «^^^ »ecimt7. 

(b) is about to abscond or to leave the jurisdiction . of die 

Court, or 

(c) has disposed of or removed from the jurisdictiim of the. 

Court, his propertjy or any part thereof, or 
. that the defendant is about to leave British India under the 
circumstances last aforesaid, 

the Court may issue a warrant to arrest the defendant and 
bring hjm before the j2!ourt to show cause why he should not give 
security, for ajppeanwice, . ^ , ^ 
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If defendant 378. If the defendant fail to show such cause, the Court shall €LB^' 

cause, Oonrt Order him either to deposit in Court money or other property suffi- S« *79, 

to^ke^*^ cient to answer the claim against him, or to give security for his 

depositor appearance at anytime when called upon while the suit is pend- 
give seconty. *■*■•' *^ *^ 

ing, and until execution or satisfaction of any decree that may be 

passed against him in the suit. 

The surety shall bind himself, in default of suchappearanccito 
pay any sum of money which the defendant may be ordered to pay 
in the suit. 

Procedure in 379- The surety for the appearance of the defendant may at 8. 480. 



application bj any time apply to the Court in which he became such surety to be 
tooh^d! discharged from his obligation. 

On such application being made, the Court shall summon the 

defendant to appear, or, if it thinks fit, may issue a warrant for his 

arrest in the first instance. 

On the appearance of the defendant pursuant to the summons 
or warrant, or on his voluntary surrender, the Court shall direct the 
surety to be discharged from his obligation, and shall call upon the 
defendant to find fresh security. 

Procedure 380. If the defendant fail to comply with any order under 8. 481. 

dant fails to ' ^ule 378 or Rule 379, the Court may commit him to jail until the 
OT^finT^i^ decision of the suit, or, if judgment be given against the def end- 
security, ant, until the execution of the decree : Provided that no person 
shall be imprisoned under this Rule in any case for a longer period 
than six months, nor for a longer period than six weeks wBen the 
amount or value of the subject-matter of the suit does not exceed 
fifty rupees : 

Provided that no person shall be detained in prison under 
this Rule after he has complied with such order. 

Failure to comply with any order under rule 378 or rule 87d will be a contempt 
of Court. It is submitted that a rule giving to the Court power to Imprison for a 
contempt committed out of Court is ultra vifes.{a) 

Sfibsisteticeof 381. The provisions of Rule 271 as to allowances payable fof 8. 4B2. 
arrested^ the subsistence of judgment-debtors shall apply to all defendants 
fkrrested under this chapter. 

(a) See r. 168, note, p. 188| u, 5, 9, and noies tliereto, pp. 5, Hi, 
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Q.B.& g^ — Attachment before Judgment {except as regards the 

attachment of immoveable property) . 

0.483. 382 If at any sta^e of any suit the plaintiff satisfies the ^PpHcation 

before 
Court by affidavit or otherwise that the defendant, with intent to judgment for 

obstruct or delay the execution of any decree that may be passed defSndLt'^to 

against him, ^^^^ ^«: 

° ' ^ cpee, and in 

(a) is about to dispose of the whole or any part of his pro- default for 

1 i. i''j'i.«ixi- attachment 

perty, or to remove the same from the jurisdiction oi the of property. 

Court ; or, 
(6) has quitted the jurisdiction of the Court, leaving therein 

property belonging to him, 
the plaintiff may apply to the Court to call upon the defendant to 
furnish security to satisfy any decree that may be passed against 
him in such suit and, on his failing to give such security, to direct 
that any portion of his property within the jurisdiction of the 
Court shall be attached until the further orders of the Court. 

The application shall, unless the Court otherwise directs. Contents of 
specify the property required to be attached and the estimated *^^ "^^^^^^^^ 
value thereof. 

8. 484. 383. If the Courts after examining the applicant and mak- Conrt may 

ing any further investigation which it thinks fit, is satisfied that ^^ant to 

the defendant is about to dispose of or remove his property, with f^imlih 

aecnrity or 
intent to obstruct or delay the execution of any decree that may be show canBe. 

passed against him in the suit, or that he has with such intent quit- 
ted the jurisdiction of the Court, leavin^j therein property belonging 
to him, the Court may require him, within a time to be fixed by the 
Court, either to furnish security in such sum as may be specified 
in the order, to produce and place at the disposal of the Conrt, 
when required, the said property or the value for the same, or such 
portion ther^f as may be sufficient to satisfy the decree, or to 
appear and show cause why he should not furnish security. 

The Court may also in the order direct the conditional attach- 
ment of the whole or any portion of the property specified in the 
application. 

8. 486* 384. If the defendant fail to show cause why he should not Attaohment 

furnish security ,^ or fwl to furnish the security required, within the shown or 
time fixed bjr the.€ourt, the Court may order that the property J^^^J^^* 
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specifiecl in tbe application^ or aaoli portion thereof as appears O.PX. 
sufficient to satisfy any decree which may be passed in the snit^ 
, shall be attached. 

WiUidrawal If the defendant show such cause or furnish the required 

of attach- 

zaent. security, and the property specified in the application or any por* 

tion of it has been attached^ the Court shall order the attachnient to 

be withdrawn* 



Medeof 
making 
attachment. 



Inyostiga- 
tion of claims 
to proporty 
attached be- 
fore judg- 
ment. 

Bemoval of 
attachment, 
whei^te- 
ouritj fur- 
nished or 
suit dis- 
missed. 



385. The attachment shall be made in the manner herein g, 486. 
provided for the attachment of property in execution of a decree 

for money. 

386. If any claim be preferred to the property attached 8, 488, 
before judgment^ such claim shall be investigated in the manner 
hereinbefore provided for the investigation of claims to property 
attached in execution of a decree for money, 

387. When an order of attachment before jadgment is pa^sed^ S. 487. 
the Court which passed the order shall remove the attachment 
whenever the defendant furnishes the secority required, together 

with security for the costs of the attachment^ or when the suit is 
dismissed. 

388. Attachment before the judgment shall not affect the 8, 4t9. 



Attachment 

rights of Pigb^s, existing prior to the attachmanty of persons not parties to 

b^ecwo-' the suit, nor bar any person holding a decree against the defendant 

holder from from applying for the sale of the property under attachment in 

applying for 
sale. 



execution of snch deci-ee. 



389. Where property is under attachment by virtue of the 8. 490. 
provisions of this chapter, and a decree is given in favour of the 



Property 
attached 
under chap 

re-attached^ plaintiff, it shall not be necessary to re-attach the property in exe- 

in execution cution of such decree, 
of decree. 



Compensa- 
tion for 
obtaining 
arrest or 
attachmeoi - 
on insuffici* 
ent grounds. 



O. — Compensation for improper Arrests or Attachments, 

390. If in any suit in which an arrest or attachment bag 8, 491. 
been effected, it appears to the Court that such arrest or attachment 
was applied for on insufficient grounds, 

or if the suit of the plaintiff fails, and it appears to the Cbnrt 
^t there was oo pro^Ie ^roand for instituting the snit^ 
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CV.Oi the Court may, on the application of the defendant, award ^ 

against the plaintiff in its decree such amount, not exceeding one 
thousand rupees, as it deems a reasonable compensation to the 
defendant for the expense or injury caused to him by the arrest 
or attachment : 

Provided that the Court shall not award under thid Rule a Proviao, 
larger amount than it might decree in a suit for compensation. 

An award under this Rule shall bar auy suit for compensation 
in respect of such arrest or attachment. 

Compare the County Courts Aot> 1888, i. 157 ; and 8. 26 of the PHnolpal 61 A 62 Viet., 
Act. ^-^ 

This rule, in effect, provides that a defendant may in certain cases set up a 
counter-claim for unliquidated damages, and thus enlarges the jurisdiction giyen to 
the Court by section 111 of the Code of Civil Procedure, which is confined to claims 
for ascertained sums of money. Except in the special proceedings provided for by 
Chapters YII, YIII, XI and XII, $ind section 26, of the Act, and in the case of 
set-off under the above section of the Code, the Court has, under section 18 of the 
Act, jurisdiction only to try suits. It is submitted that the Court has no jurisdic- 
tion to award damages except in a suit properly instituted, or under section 26 of 
the Act, and that this rule is ultra tireB. The object of the rule may be attained by 
inserting in the order for attachment an undertaking by the plaintiff to pay sneh 
damages to the defendant, not exceeding one thousand rupees, as the Court may 
be of opinion the defendant has sustained by reason of the attachment. 

The last paragraph of the rule deals with the law of res judicata', and would 
also appear to be ultra vires, (a) 

Chapter XXXII. — Interlocutory Ordbrs. 

8. 498. 

391. The Court may, on the application of any party to a Power to 

gnit, order the sale, by any person named in such order, and in eaieofperisli' 
such manner and on such terms as it thinks fit, of any moveable *^^® wrtaoles. 
property, being the subject of such suit, which is subject to speedy 

and natural decay. 
8. 499. 

392. The Court may, on the application of any party to a suit. Power to 

and on such tenns as it thinks fit, ted^ntion, 

{a\ make an order for the detention, preservation or inspection fci-mattw 

of any property being the subject of such suit : w»d *o 

^1 authorise 

(6) for all or any of the purposes aforesaid, authorize any entry, taking 
person to enter upon or into any land or building in the ^dea^ri- 
possession of any other party to such suit ; and naeati. 



(a) See pp. 0, 12. aiU9 ; p. 262, jpost. 
32 
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Application 
for saoh 
9J!der8 to be 
after notice. 



Deposit of 
money, Ac., 
in Court. 



Power of 
Court to 
Appoint 
Receivers. 



(c) for all or any of the purposes aforesaid, anthorize any A7.C. 
samples to be taken^ or any observation to be made or 
experiment to be tried^ which may seem necessary or 
expedient for the purpose of obtaining full information 
or evidence. 
The provisions hereinbefore contained as to execution of pro- 
cess shall apply, mutatis mutandis, to persons authorissed to enter 
under this Rule. 

383. An application by the plaintiff for an order under Rule g, 500. 
391 or Rule 392 may be, made after notice in writing to the defend- 
ant at any time after service of the summons. 

An application by the defendant for a like order may be made 
after notice in writing to the plaintiff, and at any time after the 
applicant has appeared. 

394. When the subject-matter of a suit is money or some s. 602. 
other thing capable of delivery, and any party thereto admits that 
he holds such money or other thing as a trustee for another party, 
or that it belongs or is due to another party, the Court may order 
the same to be deposited in Court or delivered to such last named 
party, with or without security, subject to the further direction of 
the Court. 

Applications nnder this Chapter need not be in writing. (a) 

Chaptbb XXXIII. — Appointment of Receivkrs. 

386. Whenever it appears to the Court to be necessary for 8. 603. 
the realization, preservation or better custody or management of 

any property, the subject of a suit, or nnder attachment, the Court 

may by order — 

(a) appoint a Receiver of such property, and, if need be, 
(6) remove the person in whose possession or custody the 
property may be from the possession or custody thereof ; 

(c) commit the same to the custody or management of such 

Receiver; and 

(d) grant to such Receiver such fee or commission on the rents 

and profits of the property by way of remuneration as 
the Court thinks fit and all such powers as to bringing 
and defending suits, and for the realization, management, 
((») BQle29, 
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C.P.O, protection, preservation and improvement of the pro- 

perty, the collection of the rente and proiSts thereof, the 
application and disposal of such rents and profits, and 
the execution of instruments in writing, as the owner 
himself has, or such of those powers as the Court thinks fit. 
Every Receiver so appointed shall — Eeceiver'i 

{e) give such security (if any) as the Court thinks fit duly to ** * *"* 
account for what he shall receive in respect of the pro- 
perty; 
(/) pass his accounts at such periods and in such form as the 

Court directs ; 
{g) pay the balance due from him thereon as the Court directs ; 

and 
{h) be responsible for any loss occnsioned to the property by 

his wilful default or gross negligence. 
Nothing in this Rule authorizes the Court to remove from the 
possession or custody of property under attachment any person 
whom the parties to the suit, or some or one of them, have or has 
not a present right so to remove. 

Section 505 of the Code of Civil Procedure provides that the power of appoint* 
ing a receiver shall be exercised onlj bj High Courts and District Coarts, or bj Judges 
of subordinate Courts under authority given in a particular case by the District 
Court. The power of the Knglish County Courts to appoint a receiver is derived 
from the Judicature Act, 1878.(a) The English Courts of Common Law had formerly 
no power to appoint a receiver. It may be doubted whotJier a power which, except 
in Courts of Equity, has always been expressly conferred by statute, and by the repeal 
of the 2nd Schedule of the Principal Act was taken away from the Court, can be 
restored by a rule of Court. 

PART V. 
OF SPECIAL PROCEEDINGS. 



Chaptkb XXXIV. — ^Rkfbbbncb to Abbitratiok. 
S06, 386. If all the parties to a suit desire that any matter in Parties to 

difference between them in the suit be referred to arbitration, they appi^f^ 
may, at any time before judgment is pronounced, apply, in person ^^^ ®* 
or by their respective pleaders specially authorized in writing in 
this behalf, to the Court for an order of reference. 

Every such application shall be in writing and shall state the 
particular matter sought to be referred. 

(a) 36 4 37 Vict., c. 66, »• 25, tub-s. 8 1 ss, 89, 01^ ^ . 
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This Chapter purporta to dtol, not only with the procedore to be followed by the 
Conrt when a snit is, with the consent of the parties, referred to a particular arbi- 
trator chosen by them, but with the general law of arbitration with respect to snch 
matters as the appointment of arbitrators and umpires, (a) and their powers, (b) and 
the jnrisdiotion of the Court to modify, remit or set aside an award, (c) The powers 
possessed by the English County Courts to refer suits to arbitration were ezprsssly 
conferred by statute. (d) Assuming that the Small Cause Court has inherent jurisdic- 
tion to refer a suit pending before it, these matters scarcely fall within '* the procedure 
to be followed and the practice to be observed by the Small Cause Court," since a suit 
when referred to arbitration, passes out of the cognizance of the Court, except as to 
making the award a decree of the Court, if the order of reference so provide. Pro- 
{)ably, however, the provisions of the Code of Civil Procedure, to which these rules 
correspond, will be held to. apply to the Small Cause Court, as being part of the 
general law administered by the High Court, (e) The application to the Small Cause 
Court of such of these provisions as deal with matters of jurisdiction is, however, 
more doubtful ; for example, rules 418 to 416, which correspond to sections 523 
to 626 of the Code, certainly confer a new jurisdiction. 

Under the English Common Law a submission to arbitration of matters in 
difference) when there was no cause in Court, did not give the Court any jurisdiction 
over the submission, the proceedings before the arbitrator, or the award ; power 
to enforce an award was given to the Courts of Becord by statute.(/) Apart from 
legislative enactment, a Court has no power to consider any matter unless proceed- 
ings hare been regularly instituted in the court. The Principal Act contemplates 
that» with certain exceptions, the proceedings before the Court will be 8uitB,07) 
instituted by means of a plaint ;(fc) and provides for the fee to be paid upon the 
l^aint* The special proceedings which are not commenced by plaint, for instance, 
proceedings under Chapter YII, which are commenced by summons, are dealt with 
in the Act as giving a remedy distinct from that by suit, and as, therefore, neces- 
■itatiitg special provisions* («') It has been held, under section 528 of the Code, 
which oorresponds to rule 418, that the words " shall be numbered and registered 
as a foit *' aie used merely for administrative purposes, and that an application 
under that section is not a 9uit(j) An application under section 523 is virtually 

(a) Bules 897, 399 (d), 400, and 401. 

(b) Bnles 402 and 405. 

(c) Bules 408 to 411. 

(d) 9 & 10 Vict., 0. 95» s. 77 j 51 A 52 Yict., c. 48, s. 104 : and see b. 9| note, p* 12. 

(e) S. 16. 

17 A IS VioW ^^^ ® * ^^* ^^' ^^^'* °* ^^ ' Common Law Procedure Act, 1854 s. 17 ; and see 
0% 12ft, Bnssell on Arbitration, 5th ed., pp. 51, 52. 

(^) S. 18, As to the meaning of suit, see p. 74, ante ; Upadhya Thakur v. Persidh 
fiingh, 1896, 28 Cal., 728, 729 j Yenkata Chandrappa Nayanivaru v, Yenkatarama 
Beddi, 1898, 22 Mad., 256. 
(h) B. 71. 

(0 See ss. 69, 71, 74, 76. 

(j) Sree Bam Ohowdhry «. Denobundhoo Chowdhry, 1881, 7 Cal., 490 j Daya 
Kand V, Bakhtawar Singh, 1883» 6 AH., 888. 
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O.P.O. a pTOceeding for the specific performaace of an agreement to refer a matter to 
arbitration; (a) if au application nndermle 418 be a suit it is excluded from the 
jurisdiction of the Small Cause Court by section 19, sub-section (b), of the Act ; if 
it be not a suit, and it be held that rule 413 is intra vires, it would seem that any 
of the matters, suits in respect of which are excluded from the jurisdiction of the 
Court by section 19, may be brought within its jurisdiction by means of proceedings 
instituted otherwise than by plaint. 

The jurisdiction conferred by rules 418 to 416 would also appear to be negatived 
by the Indian Arbitration Act, 1899 ; which, in effect, repeals sections 528 to 526 of IX of 1899. 
the Code, as regards the Presidency towns, and confers this jurisdiction on the High 
Court exclusively. (b) The latter Court has power to transfer the proceedings to the 
Small Cause Court for execution only, when the amount of the award does not exceed 
two thousand rupees, (c) 

The Court Fees Act, 1870, (d) prescribes a fee of ten rupees upon applications 
under section 528 of the Code ; no fee is prescribed by the Small Cause Courts Act 
except upon plaints, and summonses under Chapter yil.(e) Therefore, if rule 413 
be valid, in a friendly dispute where the parties are desirous of obtaining the 
opinion of the Court with as little expense as possible, they may enter into an 
agreement for arbitration and obtain an order of reference under rule 418, and then 
request the arbitrator to state a special case for the opinion of the Court under 
rule 407. The decree will be made under rule 412, not under section 622 of the 
Code, and therefore any party dissatisfied with the judgment may, if the pro- 
ceedings be held to be a suit, move for a new trial under section 88 of the Ad^ 
or proceed under section 69, and ask for a reference to the High Court. (/) 

8. 507. 897. The arbitrator shall be nominated by the parties in sach Komination 

manner as may be agreed upon between them. ® i ra r- 

If the parties cannot agree with respect to suoli nomination^ when Court 
or if the person whom they nominate refuse to accept the arbitra- ^^^^^^ 
tion and the parties desire that the nomination shall be made by 
the Coort, the Court shall nominate the arbitrator. 

8. 608» 398. The Court shall^ by order, refer to the arbitrator the Order of re- 

matter in difference which he is required to determine, and shall ^"^^^ 
fix such time as it thinks reasonable for the delivery of the award, 
1 and specify such time in the order. 

When once a matter is referred to arbitration, the CottHi shall 
not deal with it in the same sait> except as hereinafter providod* 



(d) Baja Kand v. Bakhtawar Singh, uhi supra, p. 386. 
(h) S.4. 

(c) S.20,(c). 

(d) Act VII of 1870, Schedule ii, art 18. 

(e) 8s. 71, 77. 

(/) But seer. 432(f). 
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When refer- 390. If the reference be to two or more arbitrators, provision 0«1^€L 

or more, or- snail be made in the order for a difference of opinion among the g 509 
^deWif. arbitrators, 
op^ion.^^ ^-^^ ^y *^® appointment of an umpire, or 

(6) by declaring that the decision shall be with the majority, 

if the major part of the arbitrators agree, or 
(c) by empowering the arbitrators to appoint an umpire, or 
{d) otherwise, as may be agreed between the parties ; or, if 

they cannot agree, as the Court determines. 
If an umpire is appointed, the Court shall fix such time as 
it thinks reasonable for the delivery of his award in case he is 
required to act. 

Death, inca- 400. If the arbitrator, or, where there are more arbitrators 8. 510. 

of arbitrators ^^^T^ one, any of the arbitrators, or the umpire, dies, or refuses, or 
or umpire, neglects or becomes incapable to act, or leaves British India under 
circumstances showing that he will probably not return at an early 
date, the Court may in its discretion either appoint a new arbitrator 
or umpire in the place of the person so dying, or refusing, or neg- 
lecting, or becoming incapable to act, or leaving British India, or 
make an order s^iperseding the arbitration, and in such case shall 
proceed with the suit. 

Appointment 401. Where the arbitrators are empowered by the order of 8. Sll. 

Court. reference to appoint an umpire and fail to do so, any of the parties 

may serve the arbitrators with a written notice to appoint an um- 
pire ; and if, within seven days after stich notice has been served, 
. oT^nph further time as the Court may in each case allow, no um- 
pire be appointed, the Court, upon the application of the party who 
has fierved such notice as aforesaid, may appoint an umpire. 

Powers of 402. Every arbitrator or umpire appointed under Eule 399, S. 518. 

^J^^^pf' Rule 400 or Rule 401 shall have the like powers as if his name had 
pointed under \yeen inserted in the order of reference. 

Bulet 862 to 
864 (sic). 

Summoning 403. The Court shall issue the same processes to the parties 8« 818. 

witnegses. ^^^ witnesses whom the arbitrators or umpire desire or desire {s^c) 

to examine, as the Court may issue in suits tried before it. 
Punishment Persons not attending in accordance with such process, or 

to default, mjj^ing any other default, or refusing to give their evidence, or 
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ARObguiltj of any contempt to the arbitrator or umpire daring the 
investigation of the matters referred shall be subject to the like 
disadvantages^ penalties and punishmentS| by order of the Court 
on the representation of the arbitrator or umpire as they would 
incur for the like offences in suits tried before the Court. 

The Court has no power to inflict " penaltiee and ponishments " except in the 
particular cases mentioned in the Act itself, and can only inflict punishment for 
contempts committed in its view or presence, (a) 

8. S14L 404. If^ from the want of necessary evidence or information; Extension of 

or from any other cause^ the arbitrators cannot complete the award ing award, 
within the period specified in the order, the Court may, if it thinks 
fit, either grant a farther time, and from time to time enlarge the 
period for the delivery of the award, or make an order superseding Supersession 
the arbitration, and in such case shall proceed with the suit. 

8. 515. 406. When an umpire has been appointed he may enter on 

the reference in the place of the arbitrators — 

(a) if they have allowed the appointed time to expire without When umpire 
1 . 1 may arbitrate 

making an award, or in iieu of ar- 

(h) when they have delivered to the Court or to the umpire a ^**^*or«- 

notice in writing stating that they cannot agree. 

8. 516. 406. When an award in a suit has been made, the persons Award to be 

who made it shall sign it and cause it to be filed in Court, together ^^ • 
with any depositions and documents which have been taken and 
proved before them ; and notice of the filing shall be given to the 
parties. 

8. 517. 407. Upon any reference by an order of the Court, the arbi- Arbitrators or 
trators or umpire may, with the consent of the Court, state the ^teroecial 
award as to the whole or any part thereof in the form of a special <^®* 
case for the opinion of the Court ; and the Court shall deliver its 
opinion thereon ; and such opinion shall be added to and form part 
of the award. 
8, 518. 408. The Court may, by order, modify or correct an award — Court may, on 

(a) where it appears that a part of the award is upon a matter modify or ' 
not referred to arbitration, provided such part can be ?°*^J]^^^*^ 
separated from the other part and does not affect the cases, 
decision on the matter referred, or 

(a) See r. 168, note, p. 188; and ss. 6^ 83, 
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(i) where the award is imperfect in fornix or containa any ftP.O. 
obvious error which can be amended without affecting 
such decision. 

The Court has no power to alter or amend the award of an arbitrator ;(a) 
bnt can set aside a void part of an award, if the remaining part contain a final and 
certain determination of every question submitted, (b) 

Order as to 409. The Court may also make such order as it thinks fit res- 8. 519, 

tration. pecting the costs of the arbitration^ if any question arise respecting 
Quch costs and the aw^d contain no sufficient provision concerning 
them. 
When award 410. The Oonrt may remit the award or any matter referred S, 520. 

ferredtoar-" to arbitration to the reconsideration of the same arbitrators or 
Ur^tteSu'^ umpire, upon such terms as it thinks fit, 

(a) where the award has left undetermined any of the matters 
referred to arbitration, or where it determines any matter 
not referred to arbitration ; 
(6) where the award is so indefinite as to be incapable of 

execution ; 
(c) where an objection to the legality of the award is apparent 
upon the face of it. 
Grounds for 411. An award remitted under finle 410 becomes void on the 8. 581« 

award. refusal of the arbitrators or umpire to rerconsider it. But no award 

shall be set aside except on one of the following grounds (namely) — 

(a) corruption or misconduct of the arbitrator or umpire ; 

(b) either party having been guilty of fraudulent concealment 

of any matter which he ought to have disclosed, or of 
wilfully misleading or deceiving the arbitrator or umpire ; 

(c) the award having been made after the issue of an order by 

the Court superseding the arbitration and restoring the 
suit; 
and no award shall be valid unless made within the period 
allowed by the Court. 

Judgment to 412. If the Court sees no cause to remit the award or any of ■• 528« 

toawardT^ t^® matters referred to arbitration for re-consideration in manner 

aforesaid and if no application has been made to set aside the award, 

or if the Court has refused such application. 



(a) Bnssell on Arbitration, 7th ed., p. 628^ 
(&} Ibid pp. 826 to 886, 
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CF.O, 

the Court shall^ after the time for making sneh applioation has 

expired^ proceed to give judgment according to the award, 

or, if the award has been submitted to it in the form of a 

special case, according to its own opinion on such case. 

Upon the judgment so given a decree shall follow, and shall Decree to 

be enforced in manner provided in these Rules for the execution 

of decrees. 

S. 528. 413. When any persons agree in writing that any difference Agreement to 
between them shall be referred to the arbitration of any person tration may 
named in the agreement or to be appointed by any Court having ^^^1?^ "* 
jurisdiction in the matter to which the agreement relates, the parties 
thereto, or any of them, may apply that the agreement be filed in 
Court. 

The application shall be in writing and shall be numbered and Application to 
registered as a sait between one or more of the pai*ties interested and registor- 
or claiming to be interested as plaintiff, or plaintiffs, and the others ®^' 
or other of them as defendants or defendant, if the application 
have been presented by all the parties, or, if otherwise, between 
the applicant as plaintiff and the other parties as defendants. 

On such application being made, the Court shall direct notice Notice to 
thereof to be given to all the parties to the agreement other than againsTming. 
the applicants, requiring such parties to show cause, within the 
time specified in the notice, why the agreement should not be filed. 

If no sufficient canse be shown, the Court may cause the agree- 
ment to be filed, and shall make an order of reference thereon, and 
may also nominate the arbitrator, when he is not named therein, 
and the parties cannot agree as to the nomination. 

See note to mle 896. The jurisdiction is determined bj the value of the whole of 
the subject-matter of the agreement, and not by the value of the property claimed 
by the applicant. 

B. 524. 414. The foregoing provisions of this chapter, so far as they Provisions of 

are consistent with any agreement so filed, shall be applicable to all ^^^ to*^^ *" 

proceedings under an order of reference made by the Court under Proceedings 
^ *^ . . "^ under order 

Rule 413, and to the award of arbitration and to the enforcement of reference. 

of the decree founded thereupon. 

B. 525. 415. When any matter has been referred to arbitration FiUng award 

without the intervention of a Court of Justice, and an award has refen^to 
33 
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arbitration been made thereon, any person interegted in the aw^d may apply O.FX. 
intervention to the Court of the lowest grade haying jarisdiction over the matter 
of Court. ^ which the award relates, that the award be filed in Court. 
Application The application shall be in writing and shall be numbered and 

bered and""^' registered as a suit between the applicant as plaintiff and the other 
registered, partio^i as defendants. 

Notice to The Court shall direct notice to be given to the parties to the 

arbitration, arbitmtion, other than the applicant, requiring them to show cause, 

within a time specified, why the award should not be filed. 
See note to rule 896. The words " of the lowest grade " are unnecessary. 
Filing and 416. If no ground, such as is mentioned or referred to in 8. 526. 

if^r'''''^ Rule 410 or ttule 411, be shown against the award, the Court shaU 
award. order it to be filed, and such award shall then take effect as an 

award made under the provisions of this chapter. 

Chapter XXXV. — Op Peocbbdings on Agbbembnt op Pabtibs. 

Power to 417. Parties claiming to be interested in the decision of any 8. S27. 

state case for 

Court's question of fact or law, may enter into an agreement in writing 

opinion. stating such question in the form of a case for the opinion of the 

Court, and providing that, upon the finding of the Court with 

respect to such question, 

(a) a sum of money fixed by the parties or to be determined 

by the Court, shall be paid by one of the parties to the 
other of them ; or 

(b) some moveable property specified in the agreement, shall 

be delivered by one of the parties to the other of them ; or 

(c) one or more of the parties shall do, or refrain from doing, 

some other particular act specified in the agreement. 
Every case stated under this Rule shall be divided into conse- 
cutively numbered paragraphs, and shall concisely state such facts 
and documents as may be necessary to enable the Court to decide 
the question raised thereby. 

See note to rule 896. It would seem that the case should be filed as a plaint, in 
order to give the Court jurisdiction over the matter, and the agreement will then be 
treated as an admission hj the parties of the facts therein stated. 

When value 418. If the agreement is for the delivery of any property, or 8. S28. 

^tter'^^murt ^^^ *^® ^oing, or the refraining from doing, any particular act, the 
be.stated. estimated value of the property to be delivered, or to which the 
act specified has reference, shall be stated in the agreement* 
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C.F.C. 419. The agreement, if framed in accordance with the rules Agreement to 
8. 529. hereinbefore contained, may be filed in the Court which would numbered as 
have jurisdiction to entertain a suit, the amount or value of the ^™"*- 
subject-matter of which is the same as the amount or value of 
the subject-matter of the agreement. 

The agreement, when so filed, shall be numbered and registered 
as a suit between one or more of the parties claiming to be inter- 
ested, as jdaintiff or plaintiffs, and the other or others of them 
as defendant or defendants ; and notice shall be given to all the 
peurties to the agreement, other than the party or parties by whom 
it was presented. 

8. 580. 420. When tho agreement has been filed, the parties to it Parties to be 

shall be subject to the jurisdiction of the Court, and shall be bound Conrt^e juris- 
by the statements contained therein. ^^^^^ 

S. 531. 421. The case shall be set down for hearing as a suit insti- Hearing and 

disposal of 
tuted under Chapter V, the provisions of which shall apply to such ( 

suit so far as the same are applicable. 

If the Court is satisfied, after an examination of the parties, or 
after taking such evidence as it thinks fit, 

(a) that the agreement was duly executed by them, and 

{b) that they have a bond fide interest in the question stated 
therein, and 

(c) that the same is fit to be decided, 
it shall proceed to pronounce judgment thereon, in the same way 
as in an ordinary suit, and upon the judgment so given a decree 
shall follow and shall be enforced in the manner provided in these 
Rules for the execution of decrees. 

Chaptke XXXVI. — Of Summary Pbocedurb on Negotiable 
cii»pt«v Instruments. 



8. 532. 422. All suits upon bills of exchange, hundis or promissory institutioa of 
notes, may, in case the plaintiff desires to proceed under this chap- IJStsmwn 
ter, be instituted by presenting a plaint in the form prescribed by ^^^ ®* . ^^' 
the Code and verified in the manner prescribed by Sections 51 and 
52 of the Code. The summons shall be in the form contained in 
the fourth schedule annexed to the Code, No. 172, witii the ex- 
ception that for the word, "inclusive*' the word ''exclusive'* be 
substituted. 
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In any case in whicli the plaint and Bommons are in such forms 
respectively^ the defendant shall not appear or defend the suit 
unless he obtains leave from a Jadge as hereinafter mentioned so 
to appear and defend ; 

and in defaalt of his obtaining such leave or of appearance 
and defence in pursuance thereof^ the plaintiff shall be entitled to 
a decree for any sum not exceeding the sum mentioned in the sum- 
mons, together with interest at the rate specified (if any) to the 
date of the decree, and a sum for costs to be fixed by a rule of the 
High Court, unless the plaintiff claims more than such fixed sum, 
in which case the costs shall be ascertained in the ordinary way, and 
such decree may be enforced forthwith. 
Payment into The defendant shall not be required to pay into Court the sum 

mentioned^ mentioned in the summons, or to give security therefor, unless the 
snmmonB. Court thinks his defence not to be prima facie sustainable, or feels 
reasonable doubt as to its good faith. 

Explanation, — This Bule is not confined to cases in which the 
bill, handi or note sued upon, together with mere lapse of time, is 
sufficient to establish a prima facie right to recover. 

This Chapter is almost verballj identical with Chapter XXXIX of the Code of 
Ciyil Prooednre, which is applied to the Small Cause Court by section 8 of the Code. (a) 

The application for leave to defend may be made orally, (6) and ex parte, and 
must be made within ten days from the date of service of the summons, (c) exdnsive 
cf the day of service.(rf) If the order giving leave is made ex parte, the plaintiff 
may come in afterwards and show that leave ought not to have been granted, or 
that the terms on which it has been granted ought to have boon more stringent, (e) 

In 1875, rules were made by the Small Cause Court of Madras and sanctioned 
by the Local Government, under section 8 of Act No. V of 1866, regulating the 
amount of the institution fee and costs in suits under that Act.(/) Act No. V of 1866 
was repealed by the Code of Civil Procedure of 1877, and its provisions relating to 
summary procedure on bills of exchange were in effect re-enacted as Chapter XXXIX 
of that Code, whereof section 3 provided that all notifications published, rules made 
and scales prescribed under any repealed enactment should be deemed to be so done 



18 & 19 Vict, (^) Compare the Summary Procedure on Bills of Exchange Act, 1866 and 

o. 674 ' Act V of 1866. 

(b) Bule 29. 
XV of 1877. (^ T^® Indian Limitation Act, 1877, Schedule ii, art. 159. 

(d) Ibid, 8. 12. 

(e) Agra and Masterman's Bank v. Leighton, 1866, L. E., 2 Ex., 66 5 Yonlintzgy 
V. Narayan Singh, 1871, 6 Beng. L. B. App., 64. 

(/) See p. 286, jpo«e. 
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CP.C OBder the Code. The Code of 1882, which repealed the former Code» contains a 
similar provision. The rules of 1875 are therefore still in force, unless they were 
repealed, as to costs, hj the rules passed by the High Court, under section 27 of 
the Legal Practitioners Act, 1879, with respect to the fees of advocates, attorneys XYIII 
and pleaders in the Small Cause Court. The latter rules do not purport to be in of 1879. 
exercise of the special power conferred on the High Court by section 632 of the Code, 
nor to deal with the particular costs therein referred to, and it may be doubted 
whether they repeal rules dealing specifically with such 008t8.(a) 

8.538. 423. The Court shall^ upon application by the defendant^ Defendant 
give leave to appear and to defend the suit, upon the defendant fen^n ^ 
paying into Court the sum mentioned in the summons, or upon °*®"*^ ^ 
affidavits satisfactory to the Court, which disclose a defence or such appear, 
facts as would make it incumbent on the holder to prove considera- 
tion, or such other facts as the Court may deem sufficient to support 
the application, and on such terms as to security, framing and 
recording issues, or otherwise, as the Court thinks tit. 

The defendant is not, at the hearing, limited to the grounds of defence disclosed 
by his affidavits. (6) 

8. 534. 424. After decree, the Court may, under special circum- Power to set 
stances, set aside the decree, and if necessary stay or set aside "* ® ^^^^^ 
execution, and may give leave to appear to th6 summons and to 
defend the suit, if it seem reasonable to the Court so to do, and on 
such terms as the Court thinks fit. 

Section 534 of the Code, with which this rule is verbally identical, is included 
in the saving clause of section 37 of the Act. If the defendant fail to appear, 
the decree will be ex parte, and an application to set aside the decree must be 
made within thirty days from the date of executing any process for enforcing the 
judgment ;(c) if the defendant appear and leave to defend be not obtained, the 
application may, it would seem, be made within three years from the date of the 
judgment, (d) 

The section would appear to be confined to the case of a decree against a 
defendant, and not to apply to a decree dismissing the suit. If leave to defend is 
given and the suit is contested, the application for a new trial must be made within 
eight days, under section 38 of the Act. 

a 585 *^^' ^^ ^^^ proceeding under this chapter the Court may Power to 

* order the bill, hundi or note on which the suit is founded to be ^^*^bi* 

' " (a) But see the preamble to these rules, p. 283, post, 

(b) Saul V. Jones, 1858, 1 £1. & El., 59. 

(c) The Indian Limitaton Act, 1877, Sohedole ii, art. 164. XV of 1877. 

(d) Ihid, art. 178» 
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deposited forthwith deposited with an oflScer of the Court, and may further O.P.O. 
of Court. order that all proceedings shall be stayed until the plaintiff give 
security for the costs thereof. 



426. The holder of every dishonoured bill of exchange or 8. 536, 
promissory note shall have the same remedies for the recovery of 



Recovery of 
cost of noting 
non-accept- 
ance of the expenses incurred in noting the same for non-acceptance or 
dtshononred ^ ° ^ 

bill or note, non-payment, or otherwise by reason of such dishonour, as he has 
under this chapter for the recovery of the amount of such bill or note. 

Procedure in 427. Except as provided by Rules 422 to 426 (both inclusive), s. 587. 

chapter. ^^^ procedure in suits under this chapter shall be the same ae the 
procedure in suits instituted under Chapter Y. 



PART VI. 



Chapibb XXXVII. — Of Rbfbbbncb to and Rbvision by 
THE High Court. 

Reference to 428. If before or on the hearing of a suit, or if in the exe- 8. 617. 

C<mrt!^ cutiou of any decree, any question of law or the construction of 
a document, which construction may affect the merits, arises, on 
which the Court entertains reasonable doubt, the Court, may, either 
of its own motion or on the application of any of the parties, draw 
up a statement of the facts of the case and the point on which the 
doubt is entertained, and refer such statement with its own opinion 
on the point for the decision of the High Court. 

References to the High Court arc dealt with by Chapter LX of the Principal Act, 
i;rhich is entitled " References to High Court. *' The High Court has, by rules 428 
and 439, added to the powers thereby given to the Small Cause Court other similar 
powers. A power of referring cases to another Court is either a power to delegate 
judicial functions^ or to giye a right of appeal, to another tribunal. It is submitted 
that on either of those grounds rules 428 and 439 are ultra vires ; and that, from the 
manner in which the Legislature has dealt with references to the High Court in 
Chapter IX of the Act, it did not intend that the Small Cause Court should have 
any further powers of the same nature. (a) 

Prooees^ee. 429. Court-fee stamps for an amount sufficient to defray the 

cost of service on all the parties to the suit shall in the first instance 
be furnished by the party applying for the reference. 

(o) See ss. 9, 69, note pp. 12, 90. A.-G. v. Sillem, 1864, 10 H. L. Ca., 704 > 
Watson V. Petts, 1899, 1 Q. B., 54. 
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CUP.y. 430. The Oourfc may either stay the proceedings or proceed Stay of pro- 
6. 618, in the case notwithstanding such reference, and may pajss a decree pending re- 
or order contingent upon the opinion of the High Court on the ^®'®^^®* 
point referred ; 

but no execution shall be issued, property sold or persons im- 
prisoned in any case in which such reference is made until the 
receipt of a copy of the judgment of the High Court upon such 
reference. 
8. 619. On receipt of such copy of the judgment of the High Court, 

the Court shall proceed to dispose of the case in conformity with 
the decision of the High Court. 

8. 620. 431. Costs, if any, consequent on a reference- for the opinion Coets of re- 

f ei'enco 

of the High Court, shall be costs in the cause. 

432. The following references in the Principal Act to the References to 
Code and to certain Sections thereof, shall be deemed to be made the Principul 
to these Rules or to the corresponding portions of these Rules, ^^^' 
respectively : — 

(a) In Section 24 of the said Act the reference to the " Code 
of Civil Procedure, Section 11 " shall be deemed to be a 
reference to Rule 104 of these Rules. 
(5) In Section 25 of the said Act the reference to '^ Section 
143 of the Code of Civil Procedure '' shall be deemed to 
be a reference to Rule 117 of these Rules. 

(c) In Section 26 of the said Act the reference to '^ Section 

278 of the Code of Civil Procedure" shall be deemed to 
be a reference to Rule 233 of these Rules. 

(d) In Section 32 of the said Act the reference to the " Code 

of Civil Procedure as applied by this Act^' shall be 
deemed to be a reference to these Rules. 

(e) In Section 33 of the said Act the reference to *^ the Code 

of Civil Prodecure as applied by this Aof shall be 
deemed to be a reference to these Rules and the reference 
to *' Section 394 of that Code'' to Rule 310 of these 
Rules. 
(/) In Section 38 of the said Act the reference to '* Section 
522 of the Code of Civil Procedure '' shall be deemed to 
be a reference to Rule 412 of these Rules^ 
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(jf) In Section 42 of the said Act the reference to ^' the Code OiF-O. 

of Civil Procedure *' shall be deemed to be a reference 

to these Boles. 
(h) In Section 48 of the said Act the reference to ''the Code 

of Civil Procedure " shall be deemed to be a reference 

to these Bules. 

'* Section 11," in sub-rale (a), is a misprint for section 111. 

Under section 9 of the Principal Act, the High Conrt has power to repeal any 
provisions relating to procedare or practice contained in the Act itself or any other 
enactment. So far, therefore, as the sections of the Code here referred to deal with 
such provisions thej are hereby superseded by the corresponding rules. But so far 
as they do not deal with such provisions they cannot be repealed by the High Oourt, 
and will remain in force as enactments of the Legislature ; if, that is, upon a proper 
construction of the sections in which they are contained, it appears to have been the 
intention of the Legislature that they should still apply to the Small Cause Court, 
notwithstanding the repeal of section 23 of the Act. For instance, the references to 
sections 111 and 894 of the Code assume that the Code still applies to the Small 
Oanse Court, by virtue of section 23 ; and it may be argued that the application of 
these sections to the Court is impliedly repealed by the repeal of that section. 

The reference to the Code in section 38 limits the rule-making power conferred 
on the High Court by that section ;(a) sub-section (e) of this rule purports to enlarge 
that power, by the exercise of another power conferred by the same Act ; a process 
which can hardly have been contemplated by the Legislature. (b) 

The reference to section 622 of the Code, in section 38 of the Act, limits the 
right of applying for a new trial ; sub-section (f) of this rule therefore purports to 
deal not with procedure, but a right of appeal. (c) 



PART VII. 



Chapter XXXVIII.-^Miscbllanbous. 

Exemption of 433. Women, who according to the customs and manners of 8. 640. 

wm!ra from *^® country Ought not to be compelled to appear in public, shall be 

personal exempt from personal appearance in Court. 

But nothing herein contained shall be deemed to exempt such 
women from arrest in execution of civil process in any case in 
which the arrest of women is not prohibited by the Code. 

List of names 434. A list shall be kept in the Court, containing the names 8. 641. 

exempted aud residences of those persous, residing within the local limits of 

from personal ^.j^^ jurisdiction of the Court, who shall from time to time have 



(a) Bajam Chetti v. Seshayya, 1895, 18 Mad., 286. 

(b) See note to s. 88, p. 68, ante. 

(c) S. 9, note, p. 12, ante. 



Digitized by 



Google 



BULis 435 & 486.] miscbllaksous. 265 

O.F.O. been exempted by the Local Government from personal appearance appeannoe to 
in Court, and whose exemption from such appearance shall have Court, 
been notified in the Fort St. George Gazette or communioated to 
the Court or the Chief Judge. 

When any person so exempted claims the privilege of such Costs of oom- 
exemption, and it is consequently necessary to examine him hyaerS^ne^'. 
commission, he shall pay the costs of that commission, unless thef^^^^n^ 
party requiring his evidence pays such costs. lege. 

435. Any party required to furnish security under Section Seonritjon 
70 of the Principal Act shall within two days from the date of the the^B^^ 
judgment furnish security for the amount of such judgment and an Co'"^* 
additional snm of Bs. 100 for the cost of the reference either in 
Government promissory notes or in a bond to be executed by the 
party and two approved sureties, provided that in case the sureties 
be not approved the time may be extended to a period not exceeding 
ten days from the date of the judgment. 
See section 70, note, p. 92, ante ; role 2, p. 188. 

I. 643. 436. When in a case pending before the Court, there appears Prooedure in 
to the Court suflScient ground for sending for investigation to the ^^ offences. 
Magistrate a charge of any such offence as is described in section 
193, section 196, section 199, section 200, section 205, section 206, 
section 207, section 208, section 209, section 210, section 468, sec- 
tion 471, section 474, section 475, section 476 or section 477 of the 
Indian Penal Code, which may be made in the course of any other 
suit or proceeding, or with respect to any document offered in 
evidence in the case, the Court may cause the person accused to be 
detained till the rising of the Court, and may then send him in 
custody to the Magistrate, or take sufficient bail for his appearance 
before the Magistrate. 

The Court shall send to the Magistrate the evidence and 
documents relevant to the charge and may bind over any person to 
appear and give evidence before such Magistrate. 

The Magistrate shall receive such charge and proceed with it 
according to law. 

The sections of the Indian Penal Code mentioned in the role refer to the 
following matters : — Section 193, giving or fabricating false evidence in a jndidal 
proceeding ; section 196, using false evidence ; section 199, making a false declara- 
tion ; section 200, nsing the same as true ) section 205, false personation; section 200, 
34 
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[bules 437-439. 



Use of forms 
in fourth 
schedule, Ci- 
vil Procedure 
Cpde. 



'9oweT of 
Begistrar to 
state cases. 



Power to re- 
fer to High 
Court ques- 
tions as to 
jurisdiction 
in Small 
Causes. 



fraudulently removing property to defeat a decree ; section 207^ fraudulently claim- 0*1P-C. 
ing property for the same purpose ; section 208, fraudulently suffering a decree { 
section 209, dishonestly making a false claim ; section 210, fraudulently obtaining a 
decree ; section 403, forgery ; section 471, using a forged document ; section 474, 
possessing a forged document with intent to use it ; sections 475 and 476, counterfeiting 
a device for authenticating documents; section 477, fraudulently destroying certain 
documents, 

437. Subject to the power conferred on the High Court by 8. 644 
the Twenty-fourth and Twenty-fifth of Victoria, Chapter 104, Sec- 
tion 15, the forms set forth in the fourth schedule annexed to the 
Code, with such variation as is expressly 'prescribed in these Rules 

and as the circumstances of each case require, shall be used for the 
respective purposes therein mentioned. 

438. Whenever the Begistrar of the Court has any doubt 8. 641 
upon any question of law or usage having the force of law, or as to 

the construction of a document, which construction may affect the 
merits of the decision, he may state a case for the opinion of the 
Chief Judge ; and all the provisions herein contained relative to the 
stating of a case by the Judge shall apply, mutatis mutandis, to the 
stating of a case by the Begistrar. 

By section 34 of the PrincipsJ Act the suites cognizable by the Begistrar are to 
be " heard and determined by him in like manner in aU respects as a Judge of the 
Court might hear and determine the same " ; and by section 86 decrees and orders 
made by him are " subject to the same provisions in regard to new trial as if made 
by a Judge of the Court." The Legislature plainly intended that, in the exercise of 
the judicial functions delegated to him, the Begistrar should be regarded as a Judge 
of the Court. The High Court has no power to give a right of appeal from the 
Begistrar to the Chief Judge ;(d) and, the Act having defined the position of the 
Begistrar with reg^ard to his judicial functions, it would seem that this rule is intended 
to define his position with regard to all quasi-judicial and ministerial functions.(b) 

439. If I at any time before judgment, the Court doubts s.f 
whether the suit is or is not cognizable by the Court, it may submit 
the record to the High Court with a statement of its reasons for 
the doubt as to the nature of the suit. 

It is submitted that this rule is ultra vires, and that when a suit has been 
properly instituted the Court is bound to decide any question which may arise, 
unless it fall within the provisions of section ^9 of the Act, and to leave the parties 
to seek such relief from its decision as the Legislature has provided. In effect^ this 
rule gives a right of appeal, with the leave of the Small Cause Court, from that Court 
to the High Court; this is not within the limits of either " procedure " or ** praotioe."(c) 

(a) See s. 9, note, p. 12, arUe, (b) See s. 36, «ote, p. 65. 

(c) See r, 428, nx>^, p. 262, 
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O.T4i. 440. The procedure herein prescribed shall be followed, as far Migcellaneon* 
S. 647. as it can be made applicable, in all proceedings other than suits. P*^®® '*'^- 
Explanation, — This Rule does not apply to applications for the 
execution of decrees, which are proceedings in suits. 

S. 648. 441. Where the Court desires that any person shall be Procedure 

arrested or that any property shall be attached under any provision J^ be mSSed 
of the Code not relating^ the execution of decrees, and such person f'^ J^F®**? j 
resides or property is situate outside the local limits of its jurisdic- is oatdde dis* 
tion, the Court may, in its discretion, issue a warrant of arrest or 
make an order of attachment, and send to the District Court within 
the local limits of whose jurisdiction such person or property resides 
or is situate a copy of the warrant or order, together with the pro- 
bable amount of the costs of the arrest or attachment. 

Where a person to be arrested or moveable property to be 
attached under this Rule is within the local limits of the ordinary 
original civil jurisdiction of the High Court of Judicature at Fort 
William in Bengal or at Bombay, or of the Court of the Recorder 
of Rangoon, the copy of the warrant of arrest or of the order of 
attachment, and the probable amount of the costs of the arrest or 
attachment shall be sent to the Court of Small Causes of Calcutta, 
Bombay or Rangoon, as the case may be. 

A writ of Gzecntion of an inferior Court could not at Common Law be executed 
oat of the jurisdiction {(a) the County Courts Act, 1888, accordingly contains special 
provisions for the execution of the warrants of these Courts beyond the local limits of 
their jurisdiction.(b) Similarly, by applying sections 228 and 226 of the Code of 
Ciyil Procedure (c) to the Small Cause Court, the Legislature has provided for the 
execution of the decrees of that Court out of its jurisdiction ; on the principle inclvsio 
iin«iM, alter%\i8 easclusio, a warrant of the Small Cause Court will not, in other oases, 
run beyond the local limits of its jurisdiction ; and it is, therefore, submitted that 
this rule is ^dtra vire8» 

8. 640. 442. The Rules contained in Chapter XVIII shaU apply to BuIeiappHca- 

the execution of any judicial process for the arrest of a person or p^fsforar. 

the sale of property or payment of money, which may be desired or I^'^J^'J^®'^ 

ordered by the Court in any civil proceeding. 
8. 650. 443. The provisions of Chapters XIII and XIV relating to Application 

witnesses shall apply to all persons required to give evidence or to ^tnesses. 

produce documents in any proceeding under these Rules. 

(a) Com. Dig., " Execution," I. 2. (b) 51 & 62, Vict., c 48, s. 168, 

(c) S. 8 ; p. 120, ante. 
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Release on 444. At any time after a warrant of arrest has been issued O.P.C. 

neuofJadg' ii^^ler these Rales, the Court may cancel it on the ground of the ®- ^^^ 
ment-debtor. gerious illness of the person against whom the warrant was issued. 

(2) When a jadgment-debtor has been arrested under these 
Rules, the Court may release him if, in its opinion, he is not in a 
fit state of health to undergo imprisonment. 

(3) When a judgment-debtor has been comitted to jail, he 
may be released therefrom by the Court on the ground of his 
suffering from any serious illness. 

(4) A judgment-debtor released under this Rule may be 
re-arrested, but the period of his imprisonment shall not in the 
aggregate exceed that prescribed in Rule 274 or Rule 380, as the 
case may be. 

Section 658 of the Code of Ciyil Procedure, to which this role corresponds in 
p^, was added to the Code by the Debtors Act, 1888. (a) Under section 80 of the 
Presidency Small Cause Courts Act, 1882, the power of the Court to suspend the 
execution of a decree is limited to the case of inability to pay the amount thereof. 
Since it was considered necessary to make special provision by statute for the exercise 
of these powers by the Courts governed by the Code, it may be doubted whether they 
can be conferred on the SmaJl Cause Court by a role of Court. The s^iplioation for 
release ahould, it is submitted, be made to the Local Government or the Hi|^ 
Court.(6) 



SCHEDULE. 

No. 1 — FoEM OF Vakalat. 

In thb Coubt of Small Gausbs of Madras. 

SuitN'o. of 189 . 
Between A. B. ... ... ..^ Plaintiff 

AVB 

B. €• ... ... — Defendant. 

I, A. B. of the plaintiff (or def^idant) 

abovenamed do hereby appoint 0. D. as my attorney {or Vakil) to 
oommeDce (or appear for me in) the above sait {or matter) and on 
my behalf to conduct and prosecate the same and all proceedings 
npon any decree or order that may be passed therein. 

(a) Act YI of 1888, 8. 8. 

(b) Code of CiTil Procedure, b. 658, (3) (a), (b). 
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The terms upon which the said C. D. is to act for me as afore- 
said are that he shall receive all oat-fees (and the sum of rupees 
one half of which sum has been paid to him upon the exe- 
cution hereof and the remainder is to be paid upon the final decree 
or order in the said snit^ or as the case may he). I hereby declare 
that no counter-agreement has been made between the said C. D. 
and myself or any other person in respect of the said costs or re- 
muneration. 

A.B. 

Dated the day of 189 . 

Accepted— No oounter»agreement has been made between me 
and the said or any other person in respect of the said 

costs or remuneration. 

CD. 

Dated the day of 189 . 



No. 2. — PoBM Of Plaint — 

In thk Court of Small Causes of Madras. 
Suit No. 0/189 . 



versus 



PlamUff 
Defendant. 



Debt or claim 



Costs of Institution fee and 
of summons ... 

Miscellaneous Fee 

Total Rupees ... 



Bs. 



The aborenamed plaintiff states as follows :-^ 
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No. 3 — ^PoRM OF Summons. 
In thb'Coubt of Small Causes of Madbas. 

A^'^r .' No. of 189 . 
Amplication 

A. B. Plaintiff (or Applicant) 

0. D. Defendant {or Counter-petitioner.) 

To 
Whereas it appears to this Court that a perusal of the under- 
mentioned papers now in your custody ia of material importance 
in the aforesaid suit (or application) now before this Court ; you 
are hereby requested to cause the said papers to be produced in this 
Court or to transmit the said papers to this Court on or before 
(here name date of hearing of suit or application). 
(Here enter description of papers ) 

(Signed) ..-.^— . 



L. S. 



Registrar. 



No. 4.— Pobm of Obdbb of Commission. 
In the Court of Small Causes of Madras. 

BuU No. 0/189 . 

Pbbsbnt : 
Between A* B. ... ... ... Plaintiff 

AND 

CD.... ... .. Defendant. 

Upon the application of Mr. for 

the and upon reading the Judge's summons issued herein 

and dated the day of 189 and all the 

affidavits of solemnly affirmed to on 

the day of and filed on the day of 

18^ and 

It is ordered that a commission do issue out of and under the 
seal of this Court directed to requesting him on the part 

and behalf of the to take the examination^ cross-examina- 

tion and re-examination on interrogatories or vivd voce of the 
persons mentioned in the schedule hereto 
and to receive all documents produced and mark them as exhibits^ 
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and to make return of the said commission on or before the 
day of 189 and it isfUrther ordered that 

the parties hereto be at liberty to appear before the said commis- 
sion {sic) either in person or by their agent or pleaders^ and that 
should they not so appear the said commission may proceed ex parte 
and that the costs of and incident to this application^ and the order 
made thereon and of examining the said witnesses and of taking 
office copies of his or their deposition do abide the event of this 
suit^ and that the issuing of the said commission be a stay of pro- 
ceedings in the meantime* 

Dated this day of 189 

Schedule. 




Registrar. 



No. 5. — Form op Writ of Commission. 

Ik the Court of Small Causes of Madras. 

Suit No. of 189 . 
Between A. B. ... ... .. Plaintiff 

AND 

Gr. D. ... ••• ... Defendant. 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland, Queen Defender of the Faith, Empress of 
India. 
To 
Greeting : — 

Whereas the evidence of the persons mentioned in the sche- 
dule hereto is required by the in the above suit; you are 
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requested to take the examination^ cross-examination and re-ex* 
amination on interrogatories or viva voce of sach witnesses 
BoAj(m opre hereby appointed a Commissioner for the purpose^ and 
yon are further requested to make return of soch commission on or 
before the day of 189 • 

Witness, 

Judge at Madras, the day of in the year of Oar 

Lord^ One thousand Eight hundred and Ninety 

Schedule. 



Name. 



Desoription. 



Besidence. 
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Rules and Notifications. 

Rules as to Payment of Money into and out op Court.* 

Under the authority conferred by Sections 7 and 90 of the 
Presidency Small Cause Courts Act, XV of 1882, the High Court 
has, with the previous sanction of His Excellency the Governor in 
Council, made and prescribed the following rules and registers to 
regulate the mode of accounting for and dealing with money paid 
into the Presidency Court of Small Causes, Madras : — 

16. With all sums deducted as poundage from the sale-pro- 
ceeds of the attached property, the Nazir shall forthwith purchase 
• Court-fee stamps and affix them to the sale warrants, and the 
stamps shall then be cancelled in the prescribed manner in the 
presence of the Head Clerk. 

It seems doubtful whether there is any raJid authority for the levy of poundage 
by the SmaU Cause Court. The former Small Cause Courts A ct(a) prescribed the 
fees chargeable in the Courts of Small Causes, and provided that the scale of fees 
should not in any case be surpassed. Chapter X of the present Act contains similar 
provisions, (&) and provides that nothing therein contained shall affect the provisions 
of sections 3, 6 and 25 of the Court Pees Act, 1870.(c) The Fourth Schedule of the VII of 1870. 
Act is headed " Fees for Summonses and other Processes." Section 3 of the Court 
Fees Act provides that the foes chargeable in the SmaU Cause Courts shall be 
collected in the manner thereby prescribed : and Chapter V (sections 25 to 80) is 
beaded " Of the Mode of Levying Pees." Chapter IV (sections 20 to 23) is headed 
" Process Fees "; and section 20 enables rules to be made as to the fees ohargeable 
for serving and executing process issued by the Civil Courts established within the 
local limits of the appellate jurisdiction of the several High Courts. In 1884 rules 
were made under this power, (d) prescribing a fee, by way of poundage on the 
purchase-money, on sales of property. 

• Sanctioned by G. 0., No. 1028, Judicial, dated 2nd July, 1898. 

(a) Act IX of 1850, ss. 19, 20, 21. 

(b) Act XV of 1882, ss. 71, 72, 75. 

(c) Ibid., s. 77. 

(d) CivU Rules of Practice, Madras, 1391, p. 162, 

35 
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I<i is submitted that the specifio provisions of the Acts establishing the Small 
Cause Oourts define and limit tho fees chargeable therein, and that the provisions 
of the Court Fees Act, 1870, do not apply to those Courts ; and that this was recog- 
nized by the Legislature, when it expressly saved certain sections of the latter Act. 
It must be noted that the power of varying process and other fees, leviable in the 
Small Cause Courts, is conferred upon a different authority(a) to that empowered 
to deal with process fees under section 20 of the Court Fees Act. For these reasons 
it is submitted that the latter section, and the rules made thereunder, do not apply 
to the Small Cause Courts, and that this rule is ultra vires. 

34. A person desirous of paying money into Oourfc shall first 
obtain from the computing accountant of the Court a chellan and 
receipt form, specifying the date on which they are issued, the 
amount to be received, and the account to which the payment is to 
be credited. 

There shall be abound book in Form No. 30, called the Register 
of Chellans, each page of which shall consist of a counterfoil, a 
chellan, and a receipt form, all bearing the same serial number. 
The computing accountant shall fill in the counterfoil, chellan and 
receipt form before giving the two latter to the depositor. 

The depositor shall deliver the chellan and receipt form to the* 
treasurer and pay the money to him. The treasurer, on receiving 
the money, shall enter on the chellan and receipt form the date of 
payment and return the receipt form duly signed by himself and 
the Head Clerk to the depositor, and shall initial the chellan and 
send it to the accouutant who, after duly entering the payment in 
the General Cash Book of receipts, shall deliver the chellan to the 
computing accountant, who shall aflSx it to the counterfoil in the 
Register of Chellans. 

35. Where a Court is closed on the last day of any period 
limited for payment, the payment may be made on the day on 
which the Court re-opens. 

36. Payment through the Court by judgment-debtor, of sums 
decreed or ordered by the Court, whether by cash or by cheque on 
the Bank of Madras, shall be made to the judgment-creditor or his 
duly authorized agent. 

87. Where money payable under a decree or order is brought 
into Court by or on behalf of a judgment-debtor, or by an ofiicer 

(a) Act XV of 1882, s. 76. 
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of the Courfc who has executed process, and the decree-holder or 
his agent daly authorized in that behalf is present to receive it, the 
money may there and then be paid to the decree-holder or his said 
agent, provided that the receipt and disbursement shall first be 
entered in the respective Registers of Receipts of Deposits and Fair 
Cash Book, except, as regards the latter book, those relating to 
decree or order, attached half -salaries, unexpended diet moneys 
and unexpended witness batta, and the recipient's signature be 
obtained in the column open for that purpose in the former. 

38. The disbursements mentioned in the preceding rule shall 
be made under the immediate superintendence of the Registrar, or, 
in his absence, of the Head Clerk, who shall satisfy himself as to 
the identity of the person to whom such payment is made, and of 
his authority to receive it. 

39. Any person desirous of obtaining payment of money other- 
wise than under Rule 37 from the Court, shall in the first instance 
apply to the Treasurer who, after ascertaining by a personal refer- 
ence to the Register of Receipts of Deposits that the Court is bound 
to satisfy the claim and that the claimant is the person entitled to 
receive the money, shall pay the money claimed to him, obtaining 
his signature in the colunm provided in the respective Registers of 
Receipts of Deposits opposite to the entry of receipt of such money 
(with or without attestation, according to the circumstances of the 
case) subject to the following rules : — 

(1) All disbursements of Rs. 50 and under may be made by the 
Treasurer himself. 

(2) All disbursements above Rs. 50 shall be made by a cheque 
on the Bank of Madras in Form No. 31 initialled by the Treasurer 
and Head Clerk and signed by the Registrar. The counterfoil of 
the cheque shall bear the initials of the Registrar, the Head Clerk 
and the Treasurer also. 

40. No jewel or valuable security, or the like, deposited into 
Court by any person under an order of the Court, shall be returned 
except under the order of a Judge or the Registrar. The several 
rules regulating payment of moneys out of Court shall govern the 
return of valuables under this rule, except that where the property 
to be returned exceeds in value Rs. 50, the delivery shall be made 
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in the presence of the Registrar who shall initial the entry of such 
delivery in the Register of Receipts of Deposits in Form No. 82 in 
token thereof. 

* * # » 



(Signed) H. H. SHEPHARD, Of dating Chief Justice. 
S. SUBRAMANIEM, 
J. A. DAVIES, 
H. T. BODDAM, 
LEWIS MOORE, 



1 



Judges, 



HiOH Court op Judicature, 
Madras, 2nd August, 1898 



} 



A. L. Hannay, 

Begxattar. 



Notification as to Court Fees.* 

No. 14. Under Section 75 of the Presidency Small Cause 
Courts Act, 1882, His Excellency the Governor in Council is pleased 
to declare that from and after the 1st day of February next, the fees 
payable under Section 71 of the same Act shall be as follows, viz., 

(a) When the amount or value of the subject-matter of the 
suit does not exceed two hundred Rupees, the sum of 
two annas in the Rupee on such amount or value. 

(6) When the amount or value of the subject-matter exceeds 
two hundred Rupees, the sum of twenty-five Rupees, and 
one anna in the Rupee on the excess of such amount or 
value over two hundred Rupees. 



Notification of Allowances to Civil Debtors.§ 
Fort St. George, March 16, 1898. 

No 131. — In supersession of Notifications No 446, dated 15th 
October, 1885, published at page 724 of the Fort St. George 
Gazette of the 30th October, 1885, Part I, and in exercise of the 
powers conferred on him by Section 338 of the Code of Civil Pro- 
cedure, 1882, His Excellency the Governor in Council is pleased to 

• Published in the Fort 8t. George Qazeitey 28rd Jannary, 1888, p. 40. 
§ Published in Fort St» Oeorge Gazette, March 29, 1898, Part I, p. 266. 
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prescribe the following scale of monthly allowances payable for the 
subsistence of ciyil debtors : — 



First class. 



Europeansy Amerioans and Eura- 
sians ... 

Natives 



Rs. A. p. 

25 
20 



Second class. 



Bs. A. p. 

15 
12 



Third class. 



Bs. A. p. 

7 8 
6 



Note. — On medical or other special grounds, to be recorded in each case, the 
Court may order such increased allowance as may to it seem fit, and the Court may, 
in like manner, from time to time, cancel or modify such order. 



Proclamation Prbscbibinq the Local Limits ojr the 
Rbcoedbb's Court.* 

Whereas it is provided by the Act of the 33rd of His present 
Majesty, Chapter 52nd, Section 159, that if any question shall arise 
touching or concerning the limits and extent of the town of 
Madras, the same shall be inquired into by the Governor in Coun- 
cil, and that such limits, as he, by order in Council, shall declare 
and prescribe to be the limits of the said town, shall be held, 
deemed and taken in law as the true limits of the same, any custom 
or usage to the contrary notwithstanding : And Whereas it is 
expedient, upon the establishment of the Court of the Recorder, 
that the said limits should be specifically defined, so as to prevent 
all doubt in future, and at the same time to meet the intention of 
His Majesty's Royal Charter in extending the jurisdiction of the 
said Court of Recorder to tho native inhabitants of Madras : It is 
resolved and ordered that the southern limits shall be the southern 
bank of the St. Thome River, as far as the road leading to the 
Long Tank ; that the limit shall then be continued in a northern 
direction along the bank of the Long Tank, and from thence along 
the bank of the Nungumbaukum Tank as far as the village of 
Chettoopet upon tho banks of the Poonamally River; that the 
limits shall be continued in the same direction to the villages of 
Elilpaukum and Perimboor, and from the latter village it do take 
an eastern direction to the sea, so as to include the whole village of 
Tandiarpett. 

* Extracted from Q. O. (Judicial), dated 9th July, 1878, No. 1,865. 
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It is further resolved and ordered that no lands sitnated to 
the southward of the St. Thome River, or to the westward of the 
bank of the Long Tank, or of the Nnngumbaukum Tank, shall be 
considered within the limits of the said town of Madi*as : but that 
all lands included in the villages of Ohettoopet, Kilpankum, Per- 
imboor, and Tandiarpetta, shall be considered within the said limits. 
(By order of the Right Honourable the President in Council) 

(Signed) J. Webbk, 

Seoretary to OovemmenL 
FoBT St. George, 
2nd November, 1798- 
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Rules of the Madras Court of Small Causes in 
force prior to the 9th July, 1898. 

Rdlbs op the 9th August, 1882.*^ 

The following Rules framed by the Judges of this Court under 
the Presidency Small Cause Courts Act, XV of 1882, have received 
the sanction of the High Court at Madras : — 

1. No application for a new trial shall be entertained unless 
the applicant has previously paid into Court or given security to the 
satisfaction of the Court for the payment of any sum which may 
be due from him under the decree or order sought to be set aside. 

2. Applications for new trials shall be made in the form of a 
petition to the Court to be presented to the Chief Clerk within the 
time prescribed by Section 39 of the Presidency Small Cause 
Courts Act, 1882, stating concisely the objections to the decree 
or order and the reasons for the application signed by the applicant 
or his Counsel, Attorney, Header, or recognized agent. 

3. The application shall be heard by a Court consisting of at 
least two Judges, one of whom shall be the Chief Judge and the 
other, if possible, the Judge who tried the case. 

4. If the Court after hearing the applicant or his Counsel, 
Attorney, Pleader or Agent, considers that there are grounds for the 
application, it shall grant a rule nisi for new trial and shall give 
notice to the other side. 

5. Upon an application for a new trial being filed, and upon 
such payment being made or security given as prescribed by Rule 1, 
all proceedings under the decree or order the subject of the ap- 
plication shall be stayed until the disposal thereof, and any money 
which may have been previously paid into Court under such decree 
or order shall be retained until the further order of the Court. 

(By order) J. M. Maskell, 
Madbas Court of Small Causes,*) Chief Clerk, 

9th August 1882. ) 

• Pi»bli«hed in the Fort St. George Gazette, 15th August, 1882, Part II, p. 92Q. 
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RULE.^ 

Under Section 33 of the Presidency Small Cause Courts Act, 
1882, the High Court declares the following to be non-judicial or 
quasi- judicial acts within the meaning of that Section which may 
be done by the Registrar of the Court of Small Causes, Madras : — 

1. Granting leave to sue defendant out of the jurisdiction 
under Section 18, clauses (a) and (c), of the Presidency Small 
Cause Courts Act, 1882. 

2. Authorizing an agent of a plaintiff or a co-plaintiff to sign 
and verify the plaint on behalf of a plaintiff in suits under 
Chapter XXXIX of the Code of Civil Procedure. 

3. Authorizing an agent of a defendant or a co-defendant to 
sign and verify a written statement on behalf of a defendant. 

4. Issuing summonses and fixing the returnable date thereof. 

5. Granting second and further summonses and concurrent 
summonses to different places. 

6. Authenticating powers of attorney. 

7. Receiving aflSdavits to be used in any suit or proceeding. 

8. Executing commissions for the examination of witnesses 
issued by other Courts. 

9. Recording compromises and ordering refund of half costs 
under Section 73 of the Presidency Small Cause Courts Act, 18S2. 

10. Passing decrees upon admission or by consent. 

11. Passing decrees under Chapter XXXIX of the Code of 
Civil Procedure when leave to appear and defend has not been 
obtained. 

12. Paasing orders under Section 30 of the Presidency Small 
Cause Courts Act, 1882. 

13. Ordering payment of money out of Court, except in cases 
in which any question arises requiring judicial detennination. 

14i Taking security in any matter. 

• Published in the Fort St. George Gazette, 2nd December, 1885, p. 1380. 
The rule, as published, does not purport to be signed by the Judges of the High 
Court, nor even to be authenticated by the signature of the Registrar of the Court ; 
but tee the Notification of Slst October, 1898, supra, p. 138, ante. 
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19. Passing orders allowing the withdrawal of suits. 

16. Appointing a guardian ai litem for an infant defendant. 

17. Making an order for the issue of a commission to examine 
^tnesses on consent. 

18. Ordering substituted service of summons under Section 

82 of the Civil Procedure Code. 

HiOH Court of Judicaturb, Madras,^ 
23rd Iffovemher, 1885. 

Bale 1 has bee9 held to be uUra vires and void; (a) and rules. 2, 9, 11 and 12 
appear aJso to fall within the principle of this decision. The remaining rules would 
seem to have been impliedly repealed by the repeal of section 28 and the second 
scdtedule of the Freeidency Small Cause Courts Act, 1862.(6) These enactments 
applied to the Court the portions of the Code of Oiril Procedure to which section 

83 of the Act refers, and which deal with the subject-matter of these rules, (c) If 
this Tiew be correct, these rules are not re-enacted by the Notification of the 
81st of October, 1898. (d) Bules 2 and 8 appear to be inconsistent with rule 49 
under which it is only required that the written authority of the party shaU be filed 
ipith the plaint or written statement ; they may therefore be regarded as repealed. 
Subject to what has been said above, rules 4, 6, 7, 10, 11, and 15 appear to be still 
in force ; but rule 15 is now confined to cases in which gammons has not been 
served, (e) 



Small Causib Court Bulss.'^ 

The following Rules framed by the Judges of this Court under 
Section 9 of the Presidency Small Cause Courts Act, 1882, received 
the sanction of the High Court at Madras on 1 6th February 1886 : — 

I. All plaints in suits instituted upon negotiable instruments 
under Chapter XXXIX of the Code of Civil Procedure shall be 
yerifled in the manner prescribed by Sections 51 and 52 of the 
said Code. 



• PttbMshed in the Fort 8t George Gazette, 24th March, 1886, Part II, p. 486. 
l^e rales, as published, do not purport to be signed by the Judges either of the 
i(igh Courts or the SmaU Cause Court. 

(a) Rajam Chetti v. Seshayja, 1895, 18 Mad. 236. 

(b) By the Presidency Small Cause Courts Act, 1895, s. 12, I of 1896, 

(c) See p. 62, eupra, 
(c{) See p. 183, eupra, 

iei aide 5, (8), tu^a, p. 140. 
36 
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II. No writing by which an Attorney, Vakil, or Pleader is 
appointed in any suit nnder Section 39 of the C!ode of Civil Proce- 
dure shall be filed in this Court unless he endorses it with the word 
'^ accepted " and signs it. 

III. A new trial will not ordinarily be granted unless the 
application falls within one of the grounds specified in the following 
clauses : — 

(a) That the decree or order is contrary to some specified law 
or usage having the force of law ; 

(&) that there was a substantial error in the procedure as 
prescribed in the Code of Civil Procedure or any other 
enactment applicable to the Presidency Small Cause 
Court, which has produced error in the decision of the 
case on the merits ; 

(c) that the applicant has discovered a new and important 
matter or evidence which, after the exercise of due 
diligence, was not within his knowledge, or could not 
be produced by him, at the time when the decision 
was passed. 

N.B, — The application shall state upon which of the foregoing 
grounds the new trial is applied for. 

IV. The Rules framed for the regulation of applications for 
new trial shall not apply — 

(a) to applications made by plaintiffs under Sections 99 and 

103 of the Code of Civil Procedure to set aside the orders 
of dismissal of suits passed under Sections 97, 98 and 
102 respectively ; or 

(b) to applications made by defendants under Section 108 to set 

aside the ex parte decrees passed under Section 100 ; or 

(c) to applications made by plaintiff or defendant to set aside the 

decrees or orders passed against either party owing to his 

default under Sections 157 and 158 of the said Code. 

All such applications shall be made to the same Judge or 

Registrar that passed the decree or order, and shall be disposed of 

by him in the manner prescribed by the Code of Civil Procedure, 

Madras Coubt of Small Causes, *) 

23rd March 1886. J 

J. M. Masebll, 

^ Begtstrar, 
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Rules as to Costs. 

Bkvisbd Bulbs under thb Lbqal Praotitionbrs Act^ 1879.^ 

The following Rules, made by the High Court of Judicature 
at Madras, under Sections 6, 7, 8 and 27 of Act XVIU of 1879, in 
supersession of all previous Bules on the subject, shall take effect 
from the 1st day of March, 1890. 

******** 

2. The right to practise in the Presidency Court of Small 
Causes is confined to [the Pleaders at present duly enrolled therein 
and to] Advocates, Vakils and Attorneys of the High Court. 

The words printed in braokets were repealed by High Court Notification of 
20th September, 1894. (a) This Notification, as published in the Gazette, does not 
purport to be signed by the Judges of the High Court ; see p. 135, arUe^ 

80. Save by special leave of the Court, and except in the 
case of an Advocate, Vakil, Attorney or Pleader appearing on 
behalf of Government, or the agents of the Court of Wards, no fee 
shall in any case be entered as recoverable in a decree or order 
except on production of a certificate from the Advocate, Vakil, 
Attorney or Pleader that he has received such fee. 

The words in italics were inserted by High Court Notification, 5th March, 1896, 
No. 914. 

Presidsncy Small Cause Court. 

41. Where costs are awarded by the Court, and where the 
certificate prescribed in para. 30 of these Bules has been obtained, 

• Published in the Fort St. George GazetU, 11th February, 1890, Fart II, 
p. 199. 

(a) No. 2781 : see Fort St. Qeorge Gazette, 1894, Part II, p. 1453. 
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the fees payable in respect of an adversary's Advocate or Attorney 
in the Presidency Court of Small Causes, shall be as follows : — 

(a) In suits not exceeding Rs. 500 in value — Rs. 

In respect of an Advocate, a fee not exceeding ... 30 
In respect of an Attorney, a fee not exceeding ... 25 

(6) In suits exceeding Rs. 500 but not exceeding Rs. 1,000 — 
In respect of an Advocate, a fee not exceeding ... 85 
In respect of an Attorn^, a fee not exceeding ... 51 

{c) In suits exceeding Rs. 1,000 — 

In respect of an Advocate, a fee not exceeding ...100 
In respect of an Attorney, a fee not exceeding ... 60 

42. The following scale of Pleaders^ fees shall ordinarily be 
observed : — 

SOALB OF PlBADEBS' FbES. 

Iti suits not exceeding Rs. 10 in value, a fee not exceeding. ..Re. 1 
In suits exceeding Rs. 10 and not exceeding Rs. 20 

n }} ^" >y sy 

f> >f lUu „ „ 

'9 ' w 200 „ „ 

}} 'i) 300 „ „ 

il 99 ^" }f J> 

99 99 500 U 9> 

99 99 '^^ 99 99 

9} 99 800 „ „ 

In suits exceeding Rs. 1,000 in value, R)9. 2 for every Rs. 100 or 
fraction of Rs. 100 in excess of Rs. 1,000. 

In the case of claims to attached property, fees are allowed according to the scale 
prescribed for suits npon the value of the property claimed, or if that value exceeds 
the amount of the warrant, the latter amount.(a) 

43. Fees shall be fixed at the termination of a suit, and, 
except as hereinafter mentioned (Rule 44), shall be in full of all 
trouble and attendances bestowed, but exclusive of any compen- 
sation which may be granted under Section 42 of Act IX of 1850, 
or under Section 15 of Act I of 1875. 

(a) Ruling of the Full Bench, Madras Small Cause Court, 2dth October, 1883. 
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Thtfie roles are dated the 8ih January, 1890, at whioh date the enactments 
referred to by this role had been repealed for more than'seven years ;(a) a reference 
to enactments which are non-existent mnst itself be a nnllitj. 

44. Except where an adjournment is made with the consent 
of all partiesj or where from insufficiency of notice^ a party has not 
had reasonable time to prepare himself for trials or where the 
adjournment is necessitated by a cause beyond the control of the 
party, an adjournment should not be granted save on condition 
that the party applying pay all the costs of the day including a 
reasonable fee/ not exceeding Bs. 10, to the legal practitioner 
engaged by his adversary. 

45. Except by special leave of the Courts fees shall not be 
allowed in cases entered as compromised, or in any case where the 
defendant, three days before the day of hearing, has intimated to 
the Court his intention not to contest the plaintiff's demand. In 
cases decided ex parte, or when defendant confesses judgment, or 
where a number of suits by the same plaintiff are summarily dis- 
posed of in succession, the Court will exercise its discretion in 
granting fees. 

This rale applies to claims to attached property. (6) 

46. [n respect of claims and proceedings under the Distress 
Act (I of 1875) and other miscellaneous proceedings, the Court 
may order for an Advocate, Attorney or Pleader, such fee as it 
thinks fit, provided that it will ordinarily be guided by the scales 
contained in these Rules, and that the highest rate of fee allowed is 
in no case exceeded. 

As to the Distress Act, see note to mle 43. 

47. For the purpose of determining the fee to be allowed 
in suits for ejectment, the amount of one year's rent, and in other 
suits or proceedings, the amount of debt or damage claimed, or 
value of the property in dispute, shall be taken to be the value of 
the suit. 

48. Pees shall not be allowed in any case unless by order of 
the 3'udge ; and he shall determine and certify in each case what fee 
or fees shall be allowed, and by whom they shall be paid. 

(d) The Presidency Small Caose Courts Act, 1882, s. 2, Schedule I. B. XV of 1882, 

(b) BuUng of the Full Bench, Madras Small Cause Court, 6th March, 1886. 
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49. *' Pleader *' includes every legal practitioner entitled to 
practise before a Judge, not being an Advocate or Attorney. 

ARTHUR COLLINS, 

Chief Justice. 

T. MUTHUSAMI AIYAR, "1 
G. A. PARKER, 
F. WILKINSON, 
H. H. SHEPHARD, 
J. W. HANDLBY, 

HlOH COUBT OP JODICATUBB, MaDBAS,^ T. M, HoBSPALL, 

iih January 1890. ) Registrar ^ Appellate Side* 



>Jvdges. 



Negotiable Instbumbnts.* 

The following Rules shall be the Rules applicable to suits 
brought in the Madras Court of Small Causes, under Act V of 
1866 (providing a Summary Procedure on Bills of Exchange). 

1. There shall be payable, in respect of such suits, an in- 
stitution fee corresponding in amount to the institution fee payable 
in respect of ordinary suits brought in the Court. 

2. The costs which, in addition to the institution fee, may in 
their discretion be allowed by the Jadges of the Court in suits in 
which no leave to defend shall be granted shall be as follows :-« 

(a) In suits not exceeding Rs. 250 — 

To Attorneys a fee of ... ... ... Rs. 10 

To Vakils a fee of ... ... ... „ 5 

(b) In suits above Rs. 250, and not exceeding Rs. 500 — 

To Attorneys a fee not exceeding ... ... Rs. 20 

To Vakils a fee not exceeding ... ... „ 10 

(c) In suits above Rs» 500 and not exceeding Rs. 1,000 — 

To Attorneys a fee not exceeding ... ... Rs. 25 

To Vakils a fee not exceeding ... ... „ 1 2 1 

(Signed) T. M. BUSTBED, -j 

( „ ) C. RUNGANADA SASTRY, \ Judges. 

( „ ) T. MUTHUSAWMY IYER, J 

* These rules were not published in the official Gazette, but were approTed 
by the Local Gbyemment, with effect from the 19th August, 1874, under G« O. Isi 
October, 1875, No. 2137, Judicial. See Madras Bules, r. 422, note, p. 260. 
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Part in. 

RULES OF PROCEDURE AND PRACTICE OF 
THE COURT OF SMALL CAUSES OF 
BOMBAY FRAMED BY THE HIGH COURT 
UNDER THE PRESIDENCY SMALL CAUSE 
COURT ACTS, 1882 and 1895* 



I. The portions of the Code of Civil Procedure specified in the 
first column of the schedule hereto annexed shall^ subject to the 
additions^ alterations and modifications specified in the 2nd and 3rd 
columns of such schedule^ extend and shall be applied to the Small 
Cause Court and the procedare prescribed thereby shall be the 
procedure followed in the Court in all suits cognizable by it except 
where such procedure is inconsistent with the procedure prescribed 
by any specific provisions of the Presidency Small Cause Court Acts^ 
1882 and 1895. 

It appears to be the opinion of the Bombay High Court that the effect of this 
rale is to apply to the Small Cause Court the provisions of the Code as enactments 
of the Legislature, and not merely as rules of practice promulgated by a subordinate 
authority under a limited power.(a) Tn the case cited, however, no reference was 
made to the terms of section 9 of the Presidency Small Cause Courts Act, 1882.(6) 

II. All suits for sums not exceeding Rs. 1^000 shall be in- 
stituted by an application, to be made by a plaintiff or his agent 
duly authorized in that behalf^ to the Registrar^ for a summons ac- 
companied with or containing such particulars as are specified in 
the two Rules next hereafter following, which particulars shall be 
furnished to the Registrar by such plaintiff or agent as aforesaid, 
and such summons shall be issued on the date of such application. 

III. In all suits for sums exceeding Rs 500 but not exceeding 
Rs. 1,000 the plaintiffs shall cause to be served on each defendant, 
together with the summons, a copy of the particulars of the claim, 
in writing, specifying the nature and amount of each item of such 

* Published in the Bombay Chvemment QoMettef April 4, 1896, Part I, p. 418. 

(a) See Soonderlal v. Goorprasad, 1898, 38 Bom., 414, pp. 426, 426. 

(b) See s. 9, note, p. 12, ante. 
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claim, and the dates whereon the same [respectively became claim- 
able, and the particulars of any sums allowed in set-off by the plain- 
tiffs, together with the dates whereon the'sarae respectively became 
due to the defendant ; and if the suit be brought on a document 
executed, or an entry signed, by the defendant, then a copy of such 
document or entry. 

IV. In all suits for sums not exceeding Bs. 500 the summons 
to be served on each defendant shall contain a statement of the 
nature of the cause of action, and the date or dates on or within 
which the same arose, and the amount, if any, allowed by the 
plaintiff in set-off, together with the date or dates on or within 
which the same became due to the defendant. 

V. At the time of making such au application as is mentioned 
in Rule II, the plaintiff or his agent shall produce to the Registrar 
the original of any document, account or eutry in his possession on 
which he sues, to be marked or initialled by the Registrar before 
issuing a summons in respect thereof. 

VI. In the case of defendants resident within the jurisdio- 
tion of the Court, the summons, in a suit for a sum not exceeding 
Rs. 500 shall ordinarily be made returnable on or as soon as pos- 
sible after the 1 4th day after the date of its issue, and served three 
clear days before such retura date unless one of the Judges shall 
otherwise order. 

VII. In a like cas3, the summons in a suit for a sum exceed* 
ing Rs. 500 shall ordinarily be made returnable on or as aoon as 
possible after the 21s( day after the date of its issue and serv«4 
eight clear days before such return date unless one of the Judges 
shall otherwise order^ 

VIII. Any Judge may, on sufficient cause being shown, direct 
any summons to be made returnable on any sufch otiier later or 
earlier day as he may think fit 

IX. In the case of defendants not resident within the juris- 
diction of the Court, the summons shall be made returnable on such 
day as shall in the opinion of the Registrar afford sufficient time 
for the service of the summons and for^the defendants to appear 
in obedience thereto. 
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X. All applications made under Section 18 of the Presidency 
Small Cause Courts Act^ 1882, for leave to institute a suit^ shall 
be in writing, signed and verified on oath or solemn affirmation by 
the person making the same. Such applications shall set forth ex« 
actly the facts of the case, and the grounds on which they are 
made, and also the names and residences of the witnesses whom 
the plaintiff intends to examine. Applications for arrest before 
judgment, or attachment before judgment, and for the issue of 
Distress Warrants shall also be in writing, signed and verified as 
aforesaid. 

XI. At any time before the final disposal of a suit the Court 
may alter or amend any summons or particulars issued under Rules 
II, III^ or IV, in such manner as it thinks fit ; upon such terms as 
to adjournment, the taking of additional evidence^ the payment of 
costs, and otherwise as may to the Court seem fit ; provided that no 
alteration or amendment shall be made so as to convert a suit of 
one character into a suit of another and inconsistent character. 

XII. In no suit settled by agreement before hearing shall the 
parties be entitled under Section 73 of the Presidency Small Cause 
Courts Acts, 1882, to a refund of half the fees paid by them, unless 
notice of such settlement shall have been given to the Clerk of the 
Judge before whom such Buit is set down for trial before the same 
shall have been called on for hearing. 

XIII. The Court may direct any party calling a witness to pay 
such sum as in the opinion of the Court is a reasonable compensa- 
tion to such witness, having regard to his position and calling, for 
his loss of time in attending the Court ; and may, in the event of 
such sum not being paid or secured to the satisfaction of the Court, 
exempt such witness from attending and giving evidence. But 
such sum shall not be included in the costs of the suit^ nor shall 
execution issue in respect thereof. 

XIV. No costs shall be allowed in respect of the expense of 
employing a legal practitioner unless the Judge trying the cause 
certify that he allows such costs. 

XV. No such costs as last aforesaid shall be allowed in the 
case of a legal practitioner required by Section 39 of the Civil Proce- 
dure Code to file his appointment unless he shall have so filed the 
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same at least one clear day before the canse is called on for liearing; 
provided always that this Rule shall have no application in the case 
of a legal practitioner appearing on behalf of a defendant on whom 
the summons has been served less than three clear days, before the 
day on which the caase is called on for hearing. 

XVI. Costs in respect of the expense of employing a legal 
practitioner when allowed, shall be on the following scale : — 



In mits for sums between 
B8.20andB8.100. 

In voiis for 8nm8 between 
B8. 100 and B8.600. 



Do. 



do. 



To any legal practitioner 
entitled to appear. 

To a Barrister or Advocate 
of the HighConrt. 

To any other legal practi- 
tioner entitled to appear. 



Not more than B8. 5 on the 
conclusion of the suit. 

Not more than Bs. 45 on 
the oondnsion of the suit. 

Not more than Bs. 80 on 
the condnsion of the suit. 



In anits for anms between To a Barrister or Adyocate Not more than Bs. 86 on 
Bs. 600 and Bs. 1,000. of the High Coort. the conclusion of the Boit. 



Do. do. ... 



To any other legal practi- 
tioner entitled to appear. 



Not more than Bs. 51 on 
the oondnsion of the snit. 



In foiis for 
Bs. 1,000. 



exceeding To a Barrister or Advocate Not more than Bs. 60 per 
of the High Gonrt. diem or Bs. 85 if the case 

be disposed of on the 
first day. 



Do. 



do. 



To any other legal practi- 
tioner entitled to appear. 



Not more than Bs. 45 ptr 
diem or Bs. 51 if the case 
be disposed of on the 
first day. 

XVII. When a legal practitioner is prevented by sickness or 
engagement in another Court from appearing in any case in which 
he has been retained he may appoint another legal practitioner to 
appear on his behalf and the case shall proceed unless the Court 
otherwise directs. 

XVIII. In suits in which no order has been made by the 
Judge passing the decree as to the manner or time of payment, exe- 
cution shall not issue until the expiration of eight days from the 
date of the decree except by special order of a Judge. 

XIX. In suits for sums not exceeding Es. 1,000, warrants for 
the execution of the decrees shall be made returnable within two 
months from the date of issue. In suits for sums exceeding Bs« 1,000, 
such warrants shall be made returnable within four months from the 
date of issue. 
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XX. No writ shall issue for the arrest of a judgment-debtor 
until the decree-holder has paid into Court the amount of his 8ub« 
sistence allowance for one week calculated according to the scales 
prescribed by the Local Government under Section 338 of the Civil 
Procedure Code. 

XXI. No sale of any goods which shall be taken in execution 
under a warrant issued in a suit not exceeding Rs. 1^000 in value 
shall be made until the end of at least fifteen days next following 
the day on which such goods have been so taken^ unless such goods 
be of a perishable nature^ or upon the request^ in writings of the 
party whose goods have been taken. 

XXIT. Live-stock and other moveable property taken in exe- 
cution under a warrant of attachment shall either be deposited^ by 
the bailiff by whom they were taken, in custody of the appraiser of 
the Court, or be kept on the premises where they were taken, in 
charge of peons engaged by the appraiser for that purpose. 

XXIII. The Chief Judge may, from time to time, and for such 
time as he shall think proper, appoint such and so many persons 
for keeping possession, and so many of the bailiffs or other fit 
persons to be brokers or appraisers for the purpose of selling or 
valuing any live-stock or other moveable property taken in execu- 
tion, as shall appear to him to be necessary. 

XXrV. No goods taken in execution shall be sold for the pur- 
pose of satisfying the warrant of execution except by one of the 
brokers or appraisers so appointed, and all such sales, when held at 
the Court House, shall take place on some fixed day of each week 
which the Court shall cause to be generally known. 

XXY. The costs to be demanded or taken for the sale and 
custody of goods shall be as follows : 

(o) On the sale of live-stock or other moveable property, nine 
pies in the rupee on the first Rs. 500 of the proceeds of 
the goods sold, six pies in the rupee on the second Rs* 
500 of such proceeds and four pies in the rupee on all 
such proceeds above Rs. 1,000, and, if special peons have 
been kept in charge of the goods, a further sum of annas 
four per diem for each peon so kept. 

(6) For the custody of live-stock or other moveable property 
removed before sale. 
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(i). Two pies in the rapee on the appraised value of the 
moveable property attached, other than live-stock, 
which shall have been in the custody of the Court for 
more than one clear day, and, if special peons have 
been kept in charge thereof, a further sum of annas 
four per diem for each peon so kept. 

(ii). One anna and a half per diem for each head of live- 
stock (other than sheep, goats, or calves, for which 
the charge shall be three pies for each head), for such 
time as it has been in the custody of the Court, and, 
if special peons have been kept in charge thereof, a 
further sum of annas four per diem for each peon so 
kept, 
(c) If the live-stock or other moveable property attached has 
been advertised for sale under Section 289 of the Code 
of Civil Procedure, the costs of such advertisement shall 
be an additional charge. 

The Acta of 1882 and 1895 give no anthority to the High Court to levy pound- 
age on sales of attached propertji and the former Act prescribes fixed fees for aU 
processes, (a) It seemo doubtful whether section 20 of the Court Fees Act, 1870, 
applies to the SmaU Cause Courts ;(&) and this rule does not appear to have been 
ooaflttned bj the Local Govemment and sanctioned by the Goyemor-General of 
India in Counoili as required by that section. 

XXVI. Before making any order for the attachment of live- 
stock, or other moveable property or at any time after any such 
order has been passed, the Court may require the person at whose 
instance the order of attachment is sought or has been made to 
deposit in Court such sum of money as the Court may consider 
necessary, 

(a) for the removal of the property to the Court premises and 
its maintenance, guarding and custody till arrival thereat ; 

(6) for the maintenance, guarding and custody of the propei*ty 
at the Court premises tiU it is sold or otherwise disposed 
of; 

(c) for the maintenance, guarding and custody of the property 
at the place at which it was attached. 

(a) 8. 72 ) and the 4th Schedule* See pp. 12, 108, 152, ant$. 

(b) See pp. 95, 273, ante. 
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In case of failure to deposit sucli sum within the time required 
by the Court, the Court may either refuse to issue or may cancel 
the order of attachment as the case may be. 

XXVII. An account of the expenses actually incurred shall, 
on demand being made on or before the date of the sale, be f ar- 
nished to the attaching creditor and to the person whose property 
was attached, and the amount which the Court, after hearing their 
objections to the account, if any, made within three days after 
famishing the same, finds to be properly due, shall be deducted as 
a first charge from the proceeds of the sale of the property and 
paid to the attaching creditor together with any balance that there 
may be of the deposit. 

XXVIII. If in consequence of the cancellation of an order of 
attachment, or for any other reason, the person whose property has 
been attached becomes entitled to receive back his live-stock or 
other property attached, it shall be given to him on payment of all 
charges found by the Court to have been properly incurred which 
have not been defrayed, or for the defrayal of which no money has 
been deposited by the attaching creditor, and in default of his pay- 
ing the same within the time prescribed by the Court, the property, 
or so much thereof as may be necessary, shall be sold by auction, 
and after defraying the abovementioned charges and the expenses 
of the sale and advertisement thereof, the balance of the sale-pro- 
ceeds of the property shall be delivered to him. 

XXIX. The Chief Judge may apply the sums raised by the 
preceding Rules towards the payment of the contingent charges and 
remuneration of the said brokers, appraisers, and special peons in 
such manner as may to him appear expedient. 

XXX. Every bailiff levying or receiving any money by virtue 
of any process issuing out of the Court shall not later than the first 
day after the receipt thereof, on which the oflBice is open, pay the 
same to the Begislrar. 

XXXI* The office of the Registrar shall be open daily, except 
on Sunday, Christmas-day, Good Friday, and other authorized holi- 
days, and the office hours shall be from 11 a.m. to 5 p.m. No money 
shall be paid out of Court before 11-30 a.m, nor shall any be 
received after 4 p.m. unless the Registrar so orders. 
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XXXII. The BegiBtrar shall grant a receipt for all smns of 
money paid into Court by suitors and no money shall be paid out of 
the Court except on production of such receipt^ or by special order 
of a Judge. 

XXXIII. No correspondence relating to any proceedings be- 
fore the Court shall be entered into^ but parties having business with 
the Registrar or at his office shall transact the same in person or by 
an accredited agent. 

XXXIV. Every process sent by any other Court for service 
by the Presidency Small Cause Court at Bombay, when not in the 
English language^ shall be accompanied by an English translation^ 
and also, when not in the vernacular character of the person on 
whom it is to be served^ by a translation into such character, if 
possible. 

XXXV.* In the ordinary course the following work shall be 
disposed of by the Registrar : — 

(i) Applications for leave to sue in forma pauperis. 

(ii) Applications for substituted service in all mofussil suits 

of which the summonses have been sent to this Court 
for service. 

(iii) Applications for the issue of distress warrants. 

(iv) Committal of prisoners. 

(v) Commissions to take evidence. 

In case of any question arising in regard to No. (iv) which the 
Registrar is unable readily to dispose of at once, he shall refer it to 
the Judga who passed the decree, and the order for committal or 
discharge shall then be made by such Judge. 

C. SABGENT. 

L. H. BAYLEY. 

JOHN JABDINE. 

H. J. PABSONS. 

C. P. PABRAN. 

E. T. CANDY. 

M. G. BAJMADE. 

' — . f 

* Inserted by rale, dated 3rd December, 1895 ; pabliahed in the Bofnbay Ch)vem» 
ment QcMttte, December 19, 1895, Part I, p. 1276. 
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THE SCHEDULE. 
[See Bale h) 



Portions of the Ciyil 

Prooediire Gode 

extending to the 

Court. 



Additions, Alterations and Modifications. 



For Suits for Sums exceeding 
Es. 1,000. 



Pebuminabt. 

s. 2 Interpretation 
clause. 

Chaptbe I. 

Of the jurisdiction of 
the Courts and rea 
judicata, 

Chapteb II. 

Of the place of suing. 



Chaptsb III. 

Of parties and their 
appearances, appli< 
cations and acts. 



Cbaptbb IY. 

Of the firame of the 
suit. 



Obaptbb V. 

Of the institution of 
suit. 



8. 11 omit the whole. 



I. 16 to 19 (both inclusiye) 

omit the whole* 
. 20 omit para. 4. 
B. 22, 28 and 24 omit the 

whole. 
. 25 omit paras. 2 and 8. 



s. 88 after the words *'the 
plaint" insert the words 
*' or summons." 

s. 85 omit para. 2. 

s. 87 d. (a) omit the words 
" from piurties not resident " 
to '* act is made or done.^' 
omit cl. (b) and the last 
para. 

s. 40 omit the whole. 



s. 45 para. 2 omit the words 
" b^ore the first hearing. 

8. 46 omit the words '* before 
the first hearing or where 
issues are settled." 

s. 47 omit para. 2. 



s. 49 for the words from " the 
language of the Court " to 
the end insert the word 
" English." 

s. 65 omit the whole. 

s. 57 omit cl. (b). 

ss. 58 and 62 omit the whole. 



For Suit for Sums not 
exceeding Bs. 1,000. 



8. 11 omit the whole. 



s. 15 to 19 (both indnsiTe) 

omit the whole, 
s. 20 omit para. 4. 
ss. 22, 28 and 24 omit the 

whde. 
s. 25 omit paras. 2 and 8. 



8. 82 omit the words " on or 
before the first hearing." 

8. 38 after the words "the 
plaint" insert the words 
** or summons." 

s. 84 omit the whole. 

s. 85 omit para. 2. 

s. 87 cl. (a) omit the words 
*' from parties not resident" 
to *' act is made or done." 
omit cl. (b) and the last pars. 

s. 40 omit the whole. 



s. 46 para. 2. omit the words 
" before the first hearing." 

s. 46 omit the words " before 
the first hearing or where 
issues are settled," 

s. 47 omit para. 2. 



omit the whole except b. 61 
down to and including the 
words "had produced the 
instrument in Court." 
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THE SCHSDULE* 

See Rule (1) —continued. 



Portions of the Civil 

Procedure Code 

extending to the 

Court. 



Additions, Alterations and Modifications. 



For Suits for Sums exceeding 
Bs. 1,000. 



For Suits for Sums not 
exceeding Bs. 1,000. 



Chapter VI. 

Of the issue and ser- 
vice of summons. 



Chapteb VII. 

Of the appearance of 
the parties and con- 
sequence of non- 
appearance. 



Chaptke VIII. 

Of written statements 
and set off. 

Chapteb IX. 

Of the examination of 
the parties by the 
Court. 

Chapter X. 

Bending fpr records 
and production of 
documents. 



s. 64 for the words " has been 
registered " insert the words 
"or particulars for a sum- 
mons have been filed," and 
omit the proviso. 

s. 65 omit the whole. 

s. 68 omit the first para, and 
the words *' provided that." 

8. 71 omit the word ** when " 
and the words ** is for the 
final disposal of the suit, it. 

s. 72 omit para. (2). 

s. 82 for the words " shall " 
and "further" insert the 
words "may" and "other.* 

8. 85 add the proviso "pro- 
vided that in any such case 
the summons may be sent 
by registered post directed 
to the defendant if the 
Court so thinks fit." 



s. 99A omit the words " whe 
ther before or after the Ist 
of June 1892 "and for the 
words "one year" insert 
the words " six months." 
H. 100 cl. (6) for the words 
" shall " and " second " insert 
" may " and ** renewed." 



8. 116 omit second para. 



8. 1 17 omit the whole. 
8. 119 omit the whole. 



88. 121 to 186 inclusive omit 
the whole. 

8. 137 omit para. 2. 

88. 139 and 140 omit the 
whole. 

8. 141 (1) (a) omit the words 
"and title," (b) omit the 
whole, and for the word 
" Judge " substitute the 
words "an officer of the 
Court." 



s. 64 for the words " has been 
registered " insert the words 
" or particulars for a sum- 
mons have been filed," and 
omit the proviso. 

8. 65 omit the whole. 

8. 68 omit the first para, and 
the words " provided that." 

8. 71 omit the word " when " 
and the words " is for the 
final disposal of the suit, it." 

8. 72 omit para. (2). 

8.82 for the words "shall" 
and "further" insert the 
words " may " and " other." 

8. 85 add the proviso " pro- 
vided that in any such case 
the summons may be sent 
by registered post directed 
to the defendant if the 
Court so thinks fit." 



. 99A omit the words ** whe- 
ther before or after 1st of 
June 1892." and for the 
words " one year " insert the 
words "six months." 

. 100 cl. (6) for the words 
"shall " and "second" insert 
" may " and " renewed." 



8. 115 omit the whole. 
8. 116 omit second para. 

8. 117 omit the whole. 
8. 119 omit the whole. 



88. 121 to 136 inclusive omit 

the whole. 
8. 137 omit para. 2. 
88. 189 and 140 omit the whole. 

8. 141 (1) (a) omit the words 
"and title," (6) omit the 
whole, and for the word 
" Judge " substitute the 
words "an officer of the 
Court." 
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Fortioiui of the Oiyil 

Prooedxire Gode 

extending to the 

Court. 



Additions, Alterations and Modifications. 



For Suits for Sums exceeding 
Bs. 1,000. 



Ghaptss X— oontd. 

Sending for records 
and production of 
documents-*— confd. 



Ghiptib XI. 

Of the settlement of 
issues. 

Chaptsb xn. 

Disposal of the suit 
at tiie first hearing. 

Cbaptxb XIII. 

Of adjournments. 

Ohaptxb XIY. 

Of the summoning and 
attendance of wit 



Ghaptbb XV. 

Of the hearing of the 
suit and examination 
of witnesses. 



8. 141 (A) (8) before the word 
" oompainsd " insert " and " 
and omit the words '* and 
attested in manner mention- 
ed in section 62.*' 

s. 142 omit the whole. 

8. 143 omit tiie words "Section 
62." 



I. 146 and 148 omit the 
whokw 



I. 164 and 156 omit the 
whole. 



s. 166 omit the proviso. 



For Suits for Sums not' 
exceeding Bs. 1,000. 



8. 169 omit the words " whe- 
ther it be for disposal of 

the suit" and the words 
** settlement or." 

BS. 168, 169, and 170 omit the 
whole. 

8. 174 at the end of the first 
para add the words " or 
may issue a notice to him to 
appear and shew cause why 
he should not be fined for 
such failure," and in the 
second para, after the word 
"brought" insert "or sum- 
moned." 

8. 175 omit the whole. 



B. 182 to 191 (both indusive) 
omit the whole. 
192 after the word " take 
insert the words " or direct 
the Begistrar to take," and 
in para. 3 for the words " so 
taken" substitute the words 
** if taken by the Begistrar, 



s. 141 (A) (8) before the word 
"compared" insert "and" 
and omit the words "and 
attested in manner mention- 
ed in section 62." 

s. 142 omit the whole. 

s. 143 omit words " Section 



1.146 and 148 omit the 
whole. 



1.154 and 155 omit the 
whole. 



8. 166 omit the proviBo. 



s. 169 omit the words " whe- 
ther it before disposal of 

the suit" and the words 
"settlement or." 

88. 160, 161, 162, 168, 169 and 
170 omit the whole. 

8. 174 at the end of the first 
para, add the words "or 
may issue a notice to him 
to anpear and shew cause 
why he should not be fined 
for such failure," and in the 
second para, after the word 
"brought" insert "or 
summoned" and omit the 
explanation. 

8. 176 omit the whole. 



. 182. to 191 (both indusiye) 
omit the whole* 

. 192 after the word "take " 
insert the words "or direct 
the Begistrar to take," and 
in para. 3 for the words " so 
taken" substitute the w6rds 
" if tfbken by the Begistrar." 
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THB SOHEBULS. 

See Bule (l)-rcontinued. 



Portions of the Oivil 

Pirooednre Code 

eztending to the 

Court. 



AdditionB, Alterations and Modifications. 



For Suits for Sums exceeding 
Es. 1,000. 



For Suits for Sums not 
exceeding Bs. 1,000. 



Chaptxb XYI. 

Of affidavits. 

Chaptsb XYII. 

Of judgmfent and de- 
' cree. . 



Ohaptbb XVIII. 
Of costs. 



Chaptxb XIX. 

Of application for exe< 
oution. 



ss. 200 to 204 (both inclusive) 
omit the whole. 

8. 206 para. 1 omit the words 
. " must agree with the judg- 
ment; ii," and "and par- 
ticulars of the claims as 
stated in the Begister." 

para. 8 omit the words "if 

the decree is judgment, 

or." 

BS. 207 and 209 omit the whole. 

s. 210 para. 1 omit the last 4 
wordiB para. 2 omit the words 

"and with the 

decree-holder,** and" on such 

terms of interest.'* 

para. 3 after "206** insert 
the words " and section 30 
of the Presidency Small 
Cause Court Act XV of 
1882.** 

ss, 211 to 216 (both inclusive) 
omit the whole. 

8. 217 omit the words " judg- 
ment and.** 



s. 220 omit the proviso. 
8. 222 omit the whole. 



88.226, 227, 229 and 229B 

omit the whole. 
8. 280 omit the last two paras 
8. 281 omit para. 2. 
ss. 287 and 238 omit the whole 

8. 245 omit "287 and 288.'* 

8. 255 omit the whole. 

8. 256 omit the words " and 

the amount of one 

thousand rupees." 

8. 259 omit the words " or for 
the recovery of a wife." 



88. 200 to 204 (both inclusive) 
omit the whole. 

8. 209 para. 1 omit the words 
" must agree with the judg- 
ment; it,** and "and par- 
ticulars of the daims as 
stated in the Begister.*' 

para. 8 omit the words ''if 

the decree is judgment, 

or." 

88. 207 and 209 omit the whole. 

8. 210 para. 1 omit the last 4 
words para. 2 omit the words 
"and with the decree- 
holder" and "on such 

temis of interest." 

para. 8 after "206" insert 
the words "and section 80 
of the Presidency Small 
Cause Court Act XV of 
1882.*' 

SB. 211 to 215 (both inclusive) 
omit the whole. 

8. 217 omit the words "judg- 
ment and.** 



8. 220 omit the proviso. 
8. 222 omit the whole. 



88. 226, 227, S29 and 229B 

omit the whole. 
6. 280 omit the last two paras. 
8. 231 omit para. 2. 
88.235,236,237 and 238 omit 

the whole. 
8. 245 omit the whole. 
8. 255 omit the whole, 
8. 256 omit the words "and 

the amount of one 

thousand rupees.** 
8. 258 omit the whole. 
8. 259 omit the words " or for 

the recovery of a wife." 
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Portions of the Civil 

Prooedxire Code 

extending to the 

Qowrt. 



Additions) Alterations and Modifications. 



For Suits for Sams exceeding 
Es. 1,00Q. 



For Suits ior Sums not 
exceeding Rs. 1,000. 



Chaptib XIX— contd. 

Of application for exe- 
cution— confd. 



ss. 260 to 265 (both inclusive) 
omit the whole. 

s. 266 omit such portions as 
relate to the attachment of 
immoveable property or de 
crees therefor. 

B. 266 (j) after the word 
"labourers" insert "and 
other servants whose wages 
or earnings do not exceed 
Bs. 20 per mensemy 

s. 269, para. 1, for the conclu- 
ding words "shall keep the 
property " to the end sub- 
stitute " shall forthwith 
deposit the property in the 
custody of the proper officer 
of the Court." 

s. 278 so far only as relates to 
decrees for moveable pro 
perty. 

s. 274 omit the whole. 

s. 289 omit the words "on 
the spot where the property 
is attached." 

8. 290 omit the words "of at 

least 80 days property 

and " and for the concluding 
words of the section from 
" on which the copy " to the 
end substitute the words 
" of seizure." 

8. 291 omit the words other 
than a sale by the Collector." 



B8. 804 to 827 (both inclusive) 
ss. 884 and 886 omit the 

whole. 
8. 886 omit the last 3 paras, 
s. 887 omit Vie words "the 

interest thereon." 



Ohaptbb XXI. 

Of the death, marriage 
and insolvency of 
parties* 

CHAPn&XXIL 

Of the withdrawal and 
adjustment of suits. 



8. 870 omit the words " or the 
receiver appointed under 
section 861." 



ss. 260 to 265 (both inclusive) 
omit the wole. 

s. 266 omit such portions as 
relate to the attachment of 
immoveable property or de- 
crees therefor. 

s. 266 (j) after . the word 
•* labourers" insert "and 
other servants whose wages . 
or earnings do not exceed 
Bs. 20 per mensem* 

s. 269,. para. 1 for the Conclu- 
ding words "shall keep the 
property " to the end sub- 
stituto " shall forthwith 
deposit the property in the 
custody of the proper officer 
of the Court." 

s. 278, so far only as relates to 
decrees for moveable pro- 
perty. 

s. 274 omit the whole. 

ss. 287, 288 and 289 omit the 
whole. 

s. 290 omit the words " of at 

least 80 days property 

and " and for the concluding 
words of the section from 
" on which the copy " to the 
end substitute the words 
" of seisure." 

8.291 omit the words "other 
than a sale by the Collector," 
and '^whenever a sale is 

adjourned ..consents to 

waive it." 

88. 804 to 827 (both intfltisive). 

88. 884 and 885 omit the 
wnole. 

8. 886 omit the last 8 paras. 

B. 887 omit the words " the 
interest thereon." 



8« 870 omit the words " or the 
receiver appointed under 
section 851." 
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THJB SOHBDPUk 

Bee Bule (1)— »continaed. 



Portions of the Civil 

Procedure Code 

extending to the 

Coiurt. 



Additions^ Alterations and Modifications. 



For Suits for Sums exceeding 
Bs. 1,000. 



For Suits for Sums not 
exiceeding Bs. 1,000. 



Chaftxb XXIII. 

Of payment into 
Court. 

chaptib xxrv. 

Of requiring security 
for costs. 

Cbaptbb XXY. 

Of Commissions. 



Chaptib XXVII. 

Suits by or against 
Gk>Temment or Pub* 
lie Officers. 

Chaptbb XXYIII. 

Snits by aliens and by 
or against foreign 
and Natiye Eulera. 

CamxB XXIX. 

Suits by or against 
corporations and 
companies. 

Chaftxb XXX. 

Suits by and against 
Trustees, Executors 
and Administrators. 

Cbaptsb. XXXI. 

Suits by and against 
minors and persons 
of unsound mind. 



s. 896 omit the whole. 

8.400 after para. 2 add "if 
either party against whom 
an order has been passed 
under section 897 to pay 
into Court any sum for ex< 
penses fails to do so within 
the time fixed, he shall be 
precluded from appearing 
before the Commissioner ex- 
cept with the special leave 
of the Court." 



8. 488 and 484 - omit the 
whole. 



s. 896 omit the whole. 

8.400 after para. 2 add "ii 
either party against whom 
an order has been passed 
under section 397 to pay 
into Court any sum for ex- 
penses fails to do so within 
the time fixed, he shall be 
precluded from appearing 
before the Commissioner ex> 
cept with the special leave 
of the Court." 



ss. 483; and 484 omit the 
whole. 



s. 485 omit the whole. 



s. 442 omit tiie whole. 
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Portions of the Ciyil 

Procedure Code 

extending to the 

Conrt. 



Additions, Alterations and Modifications* 



For Snits for Sums ezoeedixkg 
Ea. 1,000. 



For Suits for Snms not 
exceeding Bs. 1,000. 



Ohaptib XXXII. 

Suits by and against 
Military men. 

chaptu xxxni. 

Interpleader. 

Ohapteb XXXIV. 

Of arrest and at 
taohment before 
judgment. 

Chapter XXXV. 

Interlocutory orders. 

Chiptib XXXVI. 

Appointment of Be 
ceiyers. 

CBAvm XXXVIl. 

Beference to arbitra- 
tion. 

Chaptsb XXXVIII. 

Of proceedings o n 
agreement of parties. 

Ohapteb XLVI. 

Of reference to and 
revision by the High 
Gourt, 

Ohapteb XLIX. 

Miscellaneous 



Except as regards the at 
taohment of immoveable 
property. 



I. 492 to 497 (both inclusive) 
and section 601 omit the 
whole. 

i, 604 and 606 omit the 
whole. 



s. 606, para. 1, omit the words 

" in writing." 
s. 622, para. 4, omit provision 

as to appeals. 



8. 627 (b) omit the words " or 
immoveable.'* 



ss. 646, 646A and 662 omit 
the whole. 



Except as regards the at- 
tachment of immoveable 
property. 



9. 492 to 497 (both inclusive) 
and section 601 omit the 
whole. 

I. 604 and 606 omit the 
whole. 



I. 606, para. 1, omit the words 

** in writing." 
s. 622, para. 4, omit provision 

as to appeals. 

s. 627 (6) omit the words '' or 
immoveable." 



ss. 646, 645A and 662 omit 
the whol6. 



Bomhc^, let April 1895. 



B. D. Sbthva^ 
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'S02 NOTIPICAtlON. 



Notification as to Court-Fees.* 

The following Notification is published in substitution of Gov- 
omment Notification No. 4789^ dated the 2nd instant : — 

Under the provisions of Section 75 of the Presidency Small 
Cause Courts Act, J882, the Eight Honourable the Governor in 
Council is pleased to vary the amount of the institution-fees payable 
under Section 71 of that Act, as follows : — 

(a) when the amount or value of the subject-matter does 
not exceed five hundred rupees — the sum of annas 1^ 
in the rupee on such amount or value ; 

(&) when the amount or value of the sabject-matter exceeds 
five hundred rupees— the sum of thirty-nine rupees, 
one anna ; and one anna in the rupee on the excess of 
such amount or value over five hundred rupees- 

Under the provisions of the same section, the Bight Honourable 
the Governor in Council is pleased to vary the amount of the pro- 
cess-fees payable under Section 72 and the third column of the 
fourth schedule, as follows : — 

In suits up to Rs. 20 Annas 2 

„ between Bs. 20 and Bs. 50 ... Annas 4 

„ „ Bs. SO and Bs. 100 ... Annas 8 

„ „ Bs. 100 and Bs. 200 ... Bupee 1 

„ „ Bs. 200 and Bs. 300 ... Bupee 1-8 

In aU suits above fts. 800 Bupee 1-8 

• Notification No. 6049, dated 16th August, 1882. Bombay Ckmemment GazetU, 
1882, Part I, p. 618. 
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Abandonment 

bar to freeli snit, 80, 81, 78. 
of portion of claim, 80. 
of Bnit against defendant ont of the 
jarisdiction, 46. 

Abatsmbnt 

death of defendant, 222. 

of plaintiff, 220, 221. 
effect of, 224. 
inBolyency, 228. 
marriage, 223. 

Account 

balance of, 88, 46. 
decree for, 188. 
stated, 33. 
snit for, 48, 61, 188. 

Acts 

Army Act, 1, 129, 202. 

High Gonrts Act, 6, 8, 127. 

XLY of 1860 (Penal Gode),08,18d,265. 

IX of 1876 (Majority), 288. 
XVIII of 1879 (Pleaders), 6, 8, 283. 
XrV of 1882 (Civil Procedure Code), 

6, 8, 119. See Code. 

X of 1888, 109. 

VIII of 1890 (Guardian and Ward), 
238,242. 

I of 1895, 110. 
VII of 1896, 116. 
Ill of 1899, 117. 

IX of 1899 (Arbitration), 253. 

Adjoubnmbnt, 179, 180. 

failore to appear, 180. 

costs, 189, 285. 
Administbatob 

suits by and against, 287. 

Advocate — See Plbadeb 
appointment, 148. 
entitled to practise, 136, 148, 283. 
fees, 284, 290. 



Affidavit 

administration of oath, 186. 
applications xoqniring, 84, 180, 
distress for rent, 84. 

coart-fee, 107. . 
evidence by, 186. 

Aobnt 

appearance by, 147. 
service on, 147. 

AOBRBMBNT 

extending jurisdiction, 24, 63. 

reference to arbitration, 262, 257. 

stating case for court, 268, 259. 
Aliens 

suits by and against, 286. 
Amendment 

decree, 187, 188, 199, 200. 

plaint, 157, 158. 

summons, 289. 
Amends 

tender of, 102. 
Appeal 

to High Court, 68—71. 

fine and imprisonment, 100. 

matters other than suits, 74. 

not matter t>f procedure, 12. 

reference and re-hearing, 76. 

to Small Cause Court, 4, 70, 76. 

Appeabance, 167-— 171. 

default, by both parties, 169, 170. 

by defendant, 168, 170, 171. 
by one of several parties, 170. 
by plaintiff, 169, 170. 
meaning of, 169. 
personal, 161, 170, 266. 

by women, 264. 

Application 

copies of documents, 151} 163. 
costs, 189« 
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INDSX. 



Application— eon^d. 
oonrt-feee, 150, 152. 
form, 149. 

leave to sue, 160, 155. 
limitation, 130. 
prodnction of records, 178. 
•earoh of records, 151 — 158. 
summons to witneMi 180. 
verified, effect of, 149. 
written, when required, 160. 

Appointment of Plsadbb, 148, 268, 282. 
Appsaisbbs 

appointment, 84. 

dnties, 85, 88. 

seonritj, 84. 
Abbit&ation, 251—258. 

agreement for, 252, 258, 257. 

alteration of award, 256. 

jarisdiction of court, 252, 257. 
Abmt Act, 1, 129, 202. 
Abbbst 

before judgment, 245. 

defaulting witness, 182, 183. 

exemption from, 101. 

of women, 195, 264. 

officer to be accompanied hj partj, 59* 

sickness of debtor, 268. 

subsistence allowance, 276. 

ASSIGNICBNT 

decree, 192, 195. 

pending suit, 224. 
Attachmbnt — See Exbcution 

before judgment, 247. 
Attobnby— S«0 Plbadbb 

fees, 284, 286. 

right to practise, 136, 148, 288. 

■ervice on, 148. 
Baiufi — See Offices of Coubt 
Bombay Small Cause Coubt 

court fees, 302. 

powers of judges, 4, 15. 
of registrar 1 65. 

rules of court, 16, 287- 801. 
Bbitish India 

defined, 132. 

resident out of, suit against, 86. 
service, 165. 



BUSINXSS 

carrying on, 89—41. 
distribution o^ 17. 
Cask 

for opinion of Chief Judge, 65, 366. 
of High Court, 91, 262. 
of Small Cause Courts 
258, 259. 

Cause of Action — See Leave to Sue 
abandonment of one, 30. 

of part of, 30, 153. 
definition, 29, 31, 35, 36. 
joinder, 27, 28, 164, 155, 157. 
jurisdiction, 22. 
splitting, 27, 28, 168. 

Cebtificatb 

of costs in High Court, 57. 
of pleaders* fees, 283. 
of search of records, 153. 

Chief Judge 

appointment and removal, 8. 
powers, business of court, 16, 140. 

officers apix)intment, and re- 
moval of, 17. 
fine, 96 
damages, 96. 
qualifications, 8, 10. 

Claim — See Cause of Action 

attached property, 58, 207, 208, 209. 
distrained property, 86, 208. 
excessive, damages for, 58. 

Code of Civil Fbocedube 

application to the court, 6, 7, 16, 20, 

57, 139. 
deals with jurisdiction and subfitan- 

tive law, 6, 14. 
portions expressly applied to the 

court, 119. 
portions formerly applied, 57, 104, 

105, 264. 
references to, 63, 64^ 268, 264. 
rules under, 8, 209. 

COLLECTOB 

of Calcutta, 8. 
defined, 136, 
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ComasBioN 

of another court, 282« 
delegation of, 141. 
evidenoe, 229. 

examination of accoants, 62, 61, 281. 
expenses, 228, 231, 265. 
jurisdiction, 128, 280. 
local InTOstigation, 280. 
order, form of, 270. 
witness within the jurisdiction, 228, 
280. 
about to leave the local 

Umits, 128, 229. 
beyond the local limits, 128, 

228, 280. 
officer of Government, 128, 

229. 
out of British India, 229, 
280. 
writ, form of, 271. 

OOMPANT 

oairjing on business, 40, 41. 
residence, 40. 
service of process, 286. 
suits by and against, 286. 

GOMPIICSATION 

arrest or attachment before judg- 
ment, 248, 249. 
claim in execution, 68. 
default of officer of court, 96. 
detention of specific moveable, 200. 
distress for rent, 87. 
excessive claim by plaintiff, 58. 
proceedings for possession, 82. 

COMPBOMISB 

after decree, 199. 

before hearing, 94, 285, 289. 

minor, 241. 

CoNcisi Statement 
of plaint, 159, 160. 

Consent 

extension of jurisdiction, 24, 53. 
irregularity of procedure, 25. 

Contempt of Coubt 

appeal from committal, 100. 
application to purge, 100. 
39 



Contempt op Ooubi— con*d. 

cognisable by the court, 08, 183 
255. 
by magistrate, 99, 188. 

witnesses, 100, 183. 
Contract 

by correspondence, 32, 33. 

suits founded on, 66. 
Copies 

application for, 161, 153. 

of plaint, 155. 
CoBPOBATioN— £f«« Company 

Government is not, 40. 

Costs 

charge on property, 190. 

distress, 88, 107. 

in High Court, 65, 67. 

in Small Cause Court, 189. 

interest on, 190. 

jurisdiction to award, 190. 

practitioners' fees, 96, 288, 290. 

in summary suits, 261, 
286. 
reference to High Court, 92, 268. 
security for, 227. 
set-off, 44. 
setting-off, 190. 
Countee-Claim— flee Set-opp 
Court 

inferior, 28, 81. 
limits of jurisdiction, 85. 
meaning of, 8, 4, 136. 
powers of, by whom exerciseable, 4, 
139. 
Court-fees 

agreement to submit to jttrisdiction, 

98. 
Bombay, 802. 
distress for rent, 107. 
negotiable instruments, 260, 286. 
non-payment within period of limit* 

ation, 94, 158. 
not matter of procedure, 13. 
paupers, 94. 
plaint, 93, 276, 302. 
powers of High Court, 95, 127, 144, 
152, 166, 278, 292. 
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OoUBT-rBBS^tftMM. 

process and snamonB, 94, 108, 166, 

remission of, QZ, 14C 
retnm of, 94. 

OOUBT FSBS 4oT 

application te4fae'eoBrt, tt^ STS. 

DATS 

oalonlatiCA, 188. 

DiATH 

arbitrator or umpire, 254. 
party to snit, 220. 
Debt 

attachment, 208. 
decree, death of 'erod i fcor , 'gB2» 
meaning of; est. 
Drcbke 

account, 188. 
agreement Ytaryiag, 190. 
amendment, 187, 168, 209. 
' eoBsent, 67, 171. 
contents, 187. 
copy, x8b* 
date, 186. 
definition, 186. 
ezecntion^fitfe Baee nt i o n 
€9 partem (87, MT, 2i68, 171. 

meaning of, 171, 180. 
setting a8i«e^ 3^67, li6S, 169, 
171. 
finality of, 61, 7fii,l«, 
immisilmi^ 171, 
instalments, 188. 
interest, 187. 

■ nnpn fcW n property « lenn^ 1S7. 
setoff, 188. 
suit on, 102. 
transfer of, 1$2. 

«B08s-ileeciBeM, td6, 
vwyaiig, 188, 209. 
Dbbbiccb 

jnrisdietioB aot ftffeobsd kj^ M^ 
matter not within jnrisdicdmi, S&, 

Dblboation 

commisiion, 141^ 290. 
judicial powers, 18. 



Dbputt Eboistbab, 3, 17. 
Dismissal of Sott 

death of party, 221, 22S, 224. 
failure to give security, «27, 228. 
non-appearance off partfes, 167, 
setting aside, 167, M8. 
non-appearance of plaSnttff, 169. 

Betting aside, 170. 
non-payment of process fees, 167, 
168. 

DisTBBS^ 3, 83--89. 

amount «eOMreraUe, 84. 

tappcaisacq, 84. 

claim by third fMuiy, 86, 208. 

ieaq, 107. 

forms, 105. 

illegal, «9. 

impounding, 85. 

DOCUMBNTS 

impounding, 68, 176. 
inspection^ 177. 
marking exhibits, 175« 176. 
memorandum of, 159. 
produotioi^ at fixst hearing, 175. 

notice for, 101. 

with plaint, 160. 

of Teoords, 174, 177, 178. 
summons, 177, 270. 
VwxLL-^See Besidb. 

I^IACTKBKV 

meaning of, 2, 70. 
repeal^ 103. 

£ZBCUTI«N 

application for, 190. 

amendmeo^t, 195. 

<oom|>romisei, 226. 

form, 192. 

inventory, 193. 

joint dooree-holden^ 191. 

notice, 192, 196, 197, 198. 

rejection, 195. 

transferee of decree, 192. 

withdrawal, 226. 
arrest, 217. 

exen^ption from, Ml, t96^ 

notice, W. 
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XZBCUTION — cantd. 
wintnir^wwtd. 

pORrilBirtj of debt#r^ 219. 
■lokiMac U debtor, 2fi& 
MibmtoBc* aUowusey 219, 
217. 
attached propertj, 

dttto to, 58^207,. 208, 209. 

foiii»o£d»»^2Q& 
Bale of, 205. 
▼aloe of » 19&. 
attachment, 

decree, 200. 
duration of, 200, 20^. 
effect of, 9M, 907. 
in custody- of e»nv€» iOS. 
moveablea in possasBion^ 205v 
not in poBsession, 202. 
property liable to, 200. 
Balary, 204. 
by seyeral conrtB, 209. 
withdrawal, 207. 
claim of third party, 68. 
compensation, 58. 
coin and otfrrency notes, 207. 
crosB-claintt, 19f^. 
cmsB-d'ecrees, 195. 
decree of another court, 61, 120, 

122, I9r. 
decree-bolder to accompany officer, 
59. 

liability ef, 97. 
discharge of debtor, seoivlty, 69. 

•feknewiy puvefty, 99C 
flztures, 69. 

garoishee proceedings* 208. 
immoveable property, 60. 
imprisonment, 219. 
discharge, 219. 
duration, 220. 
jurisdiction of court, 
deones, 61, ISO, 267. 
f»d«iv,.267. 
limitation, 191. 
mesne profllSi. 198^ 
military oAder, 129v las^teff. 
in»aey decree^ 195, 198* 
forIU.1000orIaMyl96. 



ExECDT i wi- tmM . 

mePwJ MM , d9GK» for, 187, 906^209. 
moveables in pmsmBaiofm of stoatiger, 

208. 
payment, 199.. 

questions determined in^ 194^ 
rateable division, 212. 
registrar, powers of, 64, 66, 191. 
representative of creditor, 192, 222. 

of debtee, 192, 199. 
resistance to, 216-*217. 
sale, 209, 210. 

adjournment, 210. 
conduct of, 210; 211. 
ial»ptzyv21^214. 
irrec^ularity, 218. 
leave to bid, 211^ 212. 
moveables^ 2181 
^voolanation, 209i 
tiBMQl,2ia 
satisfaction, entry ol^ 
cross-claims, 196. 
cross-decrees, 196. 
on nofiioe, 199. 
stay, daeaee oi anoihav oovti^ IM^ 
194. 
noii tvial^ rule wUi^ 189^ 2^. 
surety, 198; 
transfer co aaothat eoavt,^ 

)UsiMiictio% 60, 61> 120, 122, 

191. 
pit>oedure^6a,U2^iai. 
warrant, 

endorsement on, 220. 
entry on property, 206, 217. 
form, 197, 217. 
retnm-day, 199, 290; 

EXIOXTTOB 

■uii against^ 61. 287. 

B3ttiWrS**HPMi PWUIW 1118 

FXBS- Bee Court Fbss— Plbidiw 
Final aitd Coicclusitb, 75, 168, 17L. 

FiNB AND IMPBISONMBIIT 

o«BtMD|^i #1 eattrt^ 98r 
ilIagaldiekrMi,88. 
officers of court^ 96, 
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Fine and Impbisonmsnt— €oned. 
power of oonrt, 6, 08, 188, 256. 
witneflBOB, 183, 266. 

FIB8T Hbabino, 157, 1T4, 175. 
interpleader, 244. 
procedure, 178. 

FoBsiON Court 

judgment of, 187. 

FOBSIGN BULEB 

agent of, 286. 
jurisdiction, 49. 
minor, 241. 
suit by, 236, 236. 

Gabnisheb Pboceedinos, 203, 204. 

goybbnment 

decree against, 234. 
notice of claim, 54, 234. 
serrice of process, 282, 283. 
suit by or against, 48, 49, 232—4. 

cause-title, 233. 
warrant, 234. 

GoABDUN ad Utem^See Minob 

Hbabino — See Fibst Heabino 
adjournment, 179. 
appearance ~5ee Appearance 

default of, 180. 
begin, right to, 184. 
default in producing eyidenoe, 180. 

after grant of time, 180. 
procedure at, 184. 

High Covbt 

appeal, fine or imprisonment, 100. 

jurisdiction, 68—71. 
concurrent jurisdiction, 27, 28, 64, 

55. 
costs, 65. 

Judges, exemption from arrest, 102. 
judicial officers, jurisdiction, 48,60, 

64. 
law administered by, 20. 
Ibcal limits, 21, 277. 
meaning of, 20. 

public ofi&oers, jurisdiction, 48, 49. 
reference to-^Bee Reference to Higb 

C/onrt 



High Coubt — eontd. 

rules of practice, powers, 5, 8, 11, 
62, 124, 127, 189, 141, 162, 168, 
170, 171, 224, 262, 262, 264, 278. 
stay, claim to distress, 86. 
superintendence of, 6, 71. 
transfer 

of proceedings for distress, 87. 
of proceedings in execution, 

120. 
of suit, 78, 119, 120, 127. 

High Ooubts Act, 6, 8, 71, 127. 
High Seas 

collision on, 48. 

meaning of, 61. 

Holidays, 101. 

Immoveable Pbopebtt 

distress for rent, 83—89. 

execution against, 60. 

fixtures, 69. 

meaning of, 61. 

reooTery of possession, 78—83. 

suits for damages, 84. 

on mortgage, 48. 

recovery or partition, 84, 48. 

rent^ 34, 61. 
title, plea raising, 34, 62. 
valuation, 19, 36. 

Impbisonment 

contempt of court, 96. 

place of, 102. 

powers of court, 6, 183, 266. 

Insolvency 

of party to suit, 223. 

Intebest 
costs, 190. 
decree, 187. 
separate suit for, 187. 

InTEBLOCUTOBY FBOCSEDIirGS 

deposit in court by trustee, 250. 
meaning of, 16. 
powers of registrar, 11« 
perishable articles, 249* 
preservation or inspection of pro* 
perty, 249. 
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INTBBPLBADSB, 248—4. 
INTSBPBBTATIOIV 

rales of court, 14, 186. 
Btatates, 

Consolidation Acts, 14. 

delegating powers, 14. 

headings of Chapters, 70. 

title of, 6. 

ISSUB 

agreement of, 178. 
JoiNDBB— See Causb of Aotiom— Fab- 

TIBS 

Joint and Sevbbal Liability, 47. 
Judob 

appointment and removal, 8. 

difference of opinion, 17, 00. 

distribution of bosiness, 16. 

High Conrt, 102, 234. 

liability of, 26. 

Madras City Ciyil Court, 9. 

powers of, 4, 11, 15, 18, 189. 

authority to exercise, 9, 10, 
18. 

practising or trading, 19. 

precedence and rank, 9. 

qualifications, 8. 

JUDGXBKT 

definition, 91, 186. 
form, 186. 

Jt7BI8DICTI0N--5e« CaUSB Of ACTION— 

Lbavb TO Sub— SbT'OFT — Bobjbct- 

MATTBB. 

abandonment of claim, 80. 
abuse of process of court, 25. 
acquiescence, defendant out of 

jurisdiction, 22, 41, 42. 
appearance to, 42, 
competing, 27, 209. 
concurrent, 27, 28, 54. 
consent, 24, 58. 
construction of statutes, 14. 
costs, 190. 
defect of, duty of court, 50. 

return of plaint, 52. 

waiTer, 24, 25, 53. 
I of» efEect, 28. 

remedy, 71. 



JUBISDICTIOH— ^Oflfd. 

exclusive, 27, 28. 

execution, decrees, 61, 120, 267. 

orders, 267. 
extension of, consent, 25, 53, 

implication, 28, 85. 

leave of court, 85. 

waiver, 25. 
failure to exercise, 71, 72. 
immoveable property, 88, 84, 48. 

possession of, 78, 80. 
inferior courts, 28, 85. 
Judges and officers of court, 48, 50, 
leave to sue, 22, 85. 
limits of, local, 21, 85, 51, 277. 

pecuniary, 21, 25, 27, 58. 
objection to, 24, 42. 
officer executing process, 60, 54. 
ouster of, 28. 
personal actions, 39. 
plea raising matter beyond, 84» 62. 
procedure distinguished from, 12, 14. 
receiver, appointment of, 251. 
subject-matter determines, 83. 

excepted from, 47—51. 

mistaken valuation, 28. 

within, 84. 
waiver, 25. 
want of, costs, 190. 

effect, 23, 24. 

liability of judge, 26. 
of officer 26. 
of party, 27, 66,97. 

Law Administbbbd by Ooubt, SO* 

Lbavb to Sub 

amendment of plaint, 87. 
appeal from order, 87, 74. 
application, 87, 150, 155, 289. 
delegation of power to grant, 62. 
extension of jurisdiction, 86, 87. 
judicial discretion, 86, 87. 
refusal of, 22, 87, 41. 
registrar's powers, 18, 62, 140| 141| 

280,281. 
when necessary, 22, 86. 
written order, 86, 41, 
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LlOAL PBACTITI0NBB8 A<n,W9^ 

roles under, 288-^ 

power to make, 8. 

LmAL ElFSBWirriitfTB 

briogiii^ es tmar^, S2t, 7n^ 
debt| deevee f er, an 

Letters Fatwot; 5, 71, 12(y, 127. 

Limitation 

applicatiotis in soits^ 139. 

decree e» forte against defendant^l71 
against plaintiff, 168. 

default in famishing seonrity, 227. 

distress for rent, 84. 

ezeeation, 191. 

le^ repcesentative^ bringing in, 
221, 228. 

nawtBial^66,76. 

prosecution under the Act, 102. 

pablic officers^ 54. 284. 

Bules^ power to make, IZ, 189, 224. 

■Bonritj on reference to High Court, 
92^266. 

8tamp» insuffioienoj of, 158. 

summary suits, 260„ 261. 

attctohment and costody of, 291. 
fees, 291. 

Local IimBSTioATioif 
oommissioB, 280. 

LuNATkc^Sil. 



harbour of, 21. 

localHmits^ ai, 277. 

rules of practice, 188, 278, 279. 

Haobas Citt Oivil Coubt 
judge, 9. 
jurisdiction, 27, 50, 88. 

MiLRABir UMV^See SoftDlEB^ 

aUachment of pay, 129^ 181» 182, 

202. 
leaye to sue, 86. 
suit* by and against, 242-8. 

HlNon 

attainment ^ m^ocity, 289^ 240. 
compromise d siiit^ 24i. 



MiNOB— contd. 

guardian ad liUm 288, 240. 

of Court of Wards, 242. 
of person aiid property, 288. 
next friend, 287—9. 

costs agaiasti, 287, 240. 
wages, suit for, 62. 

Kbougbncb 

prosecution, 102. 

public officer, jurisdiction, 49*. 

tender of amends, 102. 

Nbgotiablb Instbvmbmt 
attachment, 205. 
lost, 160. 
summary suit, 128—125, 259—262. 

institution fee, 286. 

limitation, 260, 261. 

plaint, 157, 259, 281. 

pleaders'' fees, 261, 286. 

New Tbui» 

applieaticm, 76^ 188. 

form, 149« 189, 279. 
p >o se nt atioa» 189w 

contested caseey 7& 

difference of opimon d Judges^ 90. 

grounds for, 76, 77, 282. 

heoring, 189, 279; 

limitation, 66, 76. 

Aotiee, 189,279. 

powers of court,, 69, 75. 

security, 189, 279, 280. 

stay of prooeediagfl^ 189, 299. 
Next FbohtzhhAm lfRfo» 
Kosr-APPBABAifCB— 5e0 Appbabance 
NoM-^oiKDEB— 5ee Pabtibs 
NoN-JUDiciAL Act, a; 68; Uft 
NoncB 

service of, 101, 148, 1(». 
NoTinoATioi^ 

High Court, authentication, 185. 

Of FICEBS «f OOCTT 

appoiBtmest and remeiral, 17, 84. 
jurisdiction, s«ii agaittst, 48^ 50^ 54^ 
56. 
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OyrioiBs Of Oouet— ioiM, 
liability of, 26, 96, 97. 
limiitttiMi, ME. 
meMMSifcr, «§,«!. 
nii«x>iidaat,^i6. 

fine, 96. 
ttl^igeooe, 96. 
praotiaiag4Nr dsKUaff, ta 
tender of at^^tnii^ ^j^ 

Off iciAL Aor 

jarisdiotion, 48. 

meaning o4 46, M. 
Obdsb 

d6toa!iou,76,186. 
now trial, 76. 
review of, 7% 144. 
Pabtibs, 145—7. 
adding, 14S, 146. 
appearance, 147. 

anthoritj to aot for co-party 147. 
death, 220, 222, 224. 
insolvenoj, 228. 
joinder, 146, 147, 167- 
liability, acts of officer, 69, 97. 
of attorney, 97. 
marriage, 228. 
miajoinder, 146, 147^ 167. 
non-joinder, 47, 167. 
refusal to^ye eyidenoa. 98, 188. 
Btriking out, 46, 47^ 146. 
Paupxb 

exemption from fees, 94. 
Paxmmkt 

commission, expenses -of, 228^ 281. 
debtors' allowance^ 219. 
execntion, 199. 

into court by defendant 226, 274. 
costs, 66, 67. 226. 
interest, 226. 
practice, 274. 
out of court, 226. 

piactice, 276. 
P^nrDuca PBocBSDiiros 
in aaotber oourt^ 142. 
meaning o^ 2^ 75, 142; 267. 
not affected by the Ac^ 2, 



I Plaikt 

amendment, 87^ i6f , IM. 
copies, 169, 160. 
documents, i>rotucftfa^, t^ 
form, 166, 116, Jig. 
rejectioB, 167, 166. 
return, 166. 
Bignsta^ W. 
stamp, 98, 87H, .802. 

insufficiency ti, 168. 
remission of, 144. 
suit instituted by, 156, 36$. 
▼erification, 149, 157. 

summary suiti^ 1S7, 269, 
281. 

Plbadbb 

appearance by, 147. 
appointment, 14% 268. 282. 
defined, 186. 
fees, 95, ^6^286. 
Bombay^ 290. 

ejectment proceedings, 285. 
69 parte and oompronised cases, 

285. 
receipt for. 288. 
subject-matter not aboye Es. 20 
9S. 
right to practise, 288. 
seryice on, 148. 

Poundage, 278, 8tt. 

Pmva«i, f66. 

Pbacticb 

meaning of, 11—14. 
proceedings not suit^ 267. 
rules— iS^ee Bules of X2onxt. 

Pbohibi8Sq», 72-^4. 
Pbocxss 

execution beyond local limits, 267. 
fees, 108, 152, 166, 278, 292. 
seryice, 101, 166. 

of another court, 120, 168, 165. 
beyond local limits, 126. 

PBOCBDCTBB-sSaS I^OllCB— B|TI«S oP 
COUI^T 
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JHPU. 



Public Officib 

appearance, 284. 

defined, 187. 

ezeontion against, 234. 

jnrisdiciion, 48, 49. 

notice of claim, 54, 284. 

semce of summonB, 288. 
QoASi-JUDicUL Act, 62, 63, 140. 
BlCOOKUBSD AOXKT, 147. 

seryioe on, 148. 

BlCXIYXB 

appointment, 250. 
jorifldiotion, 251. 

BlCOVBBT OF POSSBSSION 

application, 78. 

defence to, 80, 81. 

is trespass, 82. 

stamp, 98, 
irregolarity, 82. 
jurisdiction of court, 79. 

of registrar, 18. 
occupant, application for stay, 82. 

meaning of, 80. 
practice, 88, 267. 
request for deliTcry, 80. 
service of summons, 81. 
suit not barred by order, 82, 83. 
trespasser, 79. 

BirBBKNCB TO ChIBV JODftB 

by registrar, 65, 266. 
BBF BBBNCB TO HlOH OouBT, 89—98, 262, 
268, 266. 

appeal, in nature of, 90. 

application, wben to be made, 91. 

cases, in whicli allowed, 90, 262. 

costs, 91, 268. 

jurisdiction, questions of, 266. 

notice, 262. 

security, 92, 265. 

failure to furnish, 92, 93. 
limitation, 92, 265. 

statement of case, 91, 262. 
Bbgistbab 

applications,* 149, 150. 

appointment and removal, 17. 

decrees and orders, 64, 65. 



Bboistbab— coned. 

duties, 17. 

execution of decrees, 64, 65, 191. 

includes deputy registrar, 8. 

interlocutory matters, lit 15. 

judicial powers, 15, 18, 64. 

new trial, 64, 65. 

non-judicial powers, 68, 140, 280, 294. 

practising or trading, 19. 

qualifications, 9, 18. 

reference of case, 65, 266. 
Bb-hbabing 

jurisdiction to grant, 75. 

BBUtrqUISHMBNT OF CLA.IM 

part of cause of action, 80, 78, 153. 
separate cause of action, 29, 81. 
Ubbt 

distress, 83—89. 
rack-rent, meaning of, 79. 
suit for, 84. 

Bbside. 

jurisdiction, 22. 
meaning of, 22, 88, 39. 
Bes Jodicata, 142. 

abatement on death of party, 224. 
award of compensation, 249. 
matter of jurisdiction, 6. 
withdrawal of suit or claim, 225. 
Bbvxnue 

power of Collector of Calcutta, 3. 
suit for, 47, 49. 
Bulbs of Coubt 

authentication, 135. 
Bombay Court, 4, 6, 15, 18, 287—301. 
Calcutta Court, 15. 
Madras Oourt, new trials, 189, 279, 
282. 
payment into and out of 

court, 273. 
powers of registrar, 11, 62, 

140, ,380. 
practice, 133—272. 
powers of Hig^ Court, 5, 8, 11, 62. 
extent of, 11, 14, 16, 68, 
124, 127, 139, 141, 152, 168, 
170, 171, 224, 252, 262, 264, 
973, 287, 292. 
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ftniiifo CBiEW'^See Fobiion ^ui^b^, 

8ALE"^8ee Exboution 

SATurAcnoN — Ste SxxcuTioif 

Sbabcb Of Bbcobds, 151—158. 

Sboubitt 

before judgment, 245, 247. 

costs of reference to High Court, 91, 

263. 
costs of suit, 227* 

Sebticb Of Pbocess — See Summons 
how made, 166. 

SBT-orr 

admitted, meaniog of, 45. 

costs, 44. 

court-fee, 44. 

defendant notbonnd to plead, 44, 

46. 
disting^hed from ooanter-claim, 43. 
payment and acoount 
stated, 41. 
eqnitabto, 48. 

exceeding Jurisdiction, 45, 46, 172. 
judgment snd decreis, 44, 56, 172, 

188.^ 
jurisdiction, 22, 42, 48, 45, 57, 172. 
nature of, 44, 45. * 

origin, 42. 

written statement, 172. 

BMAtL'CltrSB OOUBT 

constitution, 5. 

definition, 8| 186. 

exception to general system of 

courts, 6* 
Hot a court of record, 6. 
power to inflict penalties^ 6, 89, 96, 

98| 188, 255. 
superintendence of High Courts 6, 

71,127, 

SOLDIBB 

appearance, 180* 

attachment of pay, 129, 181, 202. 

defined, 129. 

execution, 180, 181. 

notice of claim, ISlt 

proof of debt, 180* 



SoLDiBB— contd. 

senrice of summons, 248. . 
suits by and' against, 242. . 

SOYBBBIGN PbINCB— iSde FOBBIGK BULBB 

SpBciric Pebfobmancb 
suit for, 48, 5i; 258. 

Splitting Demands, 28. 

Stat or ExBCUTioN-*fifM BxBcnnoN 

Stat or Pbocebdinos 

court-fee on fresh suit, 144. 

defendant out of jurisdiotioxi, 47, 
144. 

suit in another court, 142. 

Subjbct-vattbb 

excluded from jurisdiction, 84, 47 — 

49,51. 
meaning of, 23, 83, 34, 46. 
suits for damages, 33, 34. 
value, 85, 79. 

determination of, 35.' * 
' finding by court, 25. 
jurisdiction, 28, 88. 
within jurisdiction, 28, 83, 3^. 49|^ 
51. 

Subsistence Allowance 
debtors, '2l!9, 276. 

Suit 

contested, 76. 
institution, 156, 262, 987. 
meaning of, 74, 252. 
numbered and registered as, 262. 
pending, 2, 75, 142, 267. 
removal from courts 69, 78, 119, 127* 
effect of, 78, 120. 

Summons 

amendment^ 289. 

fees, 106, 166, 802. 
failure to pay, 167. 

form, 160, 161, 270, 287, 288. 

service, 161—166. 

of another court, 163, 166. 
Government, 283« 
irregularity, 171« 
out of British India, 166« 
oat of local limits, 120^ 164« 
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Summons— coiiW. 
aeryioe^ eontd, 

on pleader, 148. 

postage, 166. 

proof, 163. 

publio offioer,'23d. 

return-date, 161, 164, 280, 238. 

soldier, 248. 

snbstitnted, 164. 

Tbmpobabt Bbsidbnce, 22. 

TiTLS 

plea raising, 84, 53, 88. 

Tims 

caloolation of, 76, 188, 260. 

Tbansfbb 

of proceedings for distress, 87. 

in ezecation, 120. 
of snit, to another oonrt^ 119^ 120, 
127. 

rto High Oonrt, 68, 69, 78. 
to judge from registrar, 64. 

Tbux^ 184, 186. 

Trusts 

•nits oonoemingy 48, 61. 

Tbustibs 

suits bj and against^ 237. 

Vakil— 8ss Fliadib 



YxBificAnoir 

applications, 149, 289. 
effect of, 149. 
plaints, 149, 157. 

summary snits, 167, 269, 281. 

WlIVBB 

defect of jurisdiction, 24, 63. 
irregularity in procedure, 25. 

WlBBANT— 8fle EXBCUTION 

beyond local limits, 61, 120, 267. 
cancelling, 268. 
duty of decree-holder, 59. 
irregular, liability, 69, 97. 

WlTHDBAWAL>F SuiTS, 226. 

WiTNB88—iSfe0 Commission 
attendance, 181, 182. 

in person, 188. 
examination, 184, 186. 

in uxgent cases, 184. 
expenses, 180, 181. 

default of payment^ 181, 183. 
failure to appear, 182, 188. 
proceedings not suits, 267. 
ref usal^to give evidence, 98. 
summons, 180. 

form, 181. 

service, 181, 182. 
Wofts FOB Gain, 42. 
Wbittbn Statbmxnts, 67, 172, 178. 
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